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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

YVETTE R. HUNT,

Raintiff,
Casef# 16-CV-610-FPG
V.

DECISIONAND ORDER
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

INTRODUCTION
Yvette R. Hunt brings this action pursuant to the Social Security Act seekiiegvrof the
final decision of the Acting Commissioner of Social Security that denied hdicatmm for
Supplemental Security Income (“SSI”) under Title XVI of the Act. ECF NoThe Court has
jurisdiction over this action under 42 U.S.C. 88 405(g), 1383(c)(3).
Both parties moved for judgment on the pleadings pursuant to Federal Ruleilof C
Procedure 12(c). ECF Nos. 16, 19. For the reasons that follaintif?s motion is GRANTED,
the Commissioner’s motion is DENIED, and this matter is REMARDR& the Commissioner for
further administrative proceedings.
BACKGROUND
On August 9, 2012, Hunt protectively applied for SSI with the Social Security
Administration (“the SSA”). Tt.186-93. She alleged disability since September 15, 2010 due to
cervical lumbar strain and neck and knee problems with pain. Tr. 35, 217. O&Aanidl August
7, 2014, Hunt and a vocational expert (“VE”) appeared and testified at hearings before

Administrative Law Judge Bruce R. Mazzarella (“the ALJ”). Tr. 48-97. On October 6, 2@14,

1Tr.” refers to the administrative record in this matter.
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ALJ issued a decision finding that Hunt was not disabled within the meaning Aétth&r. 35-
43. On June 2, 2016, the Appeals Council denied Hunt’s request for review. Tr. &éréafidr,
Hunt commenced this action seeking review of the Commissioner’s final decisBiN& 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determining lveinghe
SSA'’s conclusions were supported by substantial evidence in the record and sestebaa
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. § 405(g). The Act holds that a decision by the Commissioner is
“conclusive” if it is supported by substantial evidence. 42 U.S.C. § 405kgpstantial evidence
means more than a mere scintilla. It means such relevamneeichs a reasonable mind might
accept as adequate to support a conclusidfotan v. Astrue569 F.3d 108, 112 (2d Cir. 2009)
(quotation marks omitted). It is not the Court’'s function to “datee de novowhether [the
claimant] is disabled.” Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 1998) (quotation marks
omitted);see also Wagner v. Sec’y of Health & Human Seg8@6 F.2d 856, 860 (2d Cir. 1990)
(holding that review of the Secretary’s decision isd@hovaand that the Secretary’s findings are
conclusive if supported by substantial evidence).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whetHamaaat is
disabled within the meaning of the AcEee Parker v. City of New Yoik76 U.S. 467, 470-71
(1986). At step one, the ALJ must determine whether the claimant is engagédtantial gainful
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, tde AL

proceeds to step two and determines whether the claimant has an impaame®mbination of



impairments, that is “severe” within the meaning of the Actamgg that it imposes significant
restrictions on the claimant’s ability to perform basic work actisiti20 C.F.R. 8§ 404.1520(c). If
the claimant does not have a severe impairment or combination of impairrtientanalysis
concludes with a finding of “not disabled.” If the claimant does, the ALJregex to step three.

At step three, the ALJ examines whether a claimant’s impairment meanedically
equals the criteria of a listed impairment in Appendix 1 of Subpart P afl&®mn No. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impairment meets or medieglials the criteria of
a Listing and meets the durational requirement (20 C.F.R. § 404.1509), the tlgichaabled.
If not, the ALJ determines the claimant’s residual functional cap@&FC”), which is the ability
to perform physical or mental work activities on a sustaineis hastwithstanding limitations for
the collective impairmentsSee20 C.F.R. § 404.1520(e)-(f).

The ALJ then proceeds to step four and determines whether the claimant’'s RFC permits
him or her to perform the requirements of his or her past relevant work. 20 € 40R.1520(f).
If the claimant can perform such requirements, then he or slo¢ égisabled. Id. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the buiftentshhe
Commissioner to show that the claimant is not disabled. 20 C.F.R. § 404.15P0(@p. so, the
Commissioner must present evidence to demonstrate that the claimams“rataesidual
functional capacity to perform alternative substantial gainful wanich exists in the national
economy” in light of his or her age, education, and work experieee. Rosa v. Callahath68

F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’s Decision

The ALJ’s decision analyzed Hunt'’s claim for benefits under the prdesssibed above.
At step one, the ALJ found that Hunt had not engaged in substantial gainfulyasitice the
application date. Tr. 37. At step two, the ALJ found that Hunt has the foljosevere
impairments: obesity, degenerative lumbar disc disease, right knee degenerativisg¢ase,
sleep apnea, cervical spine disorder, and mood disotderAt step three, the ALJ found that
these impairments, alone or in combination, did not meet or mediegllal any Listings
impairment. Tr. 38-39.

Next, the ALJ determined that Hunt retains the RFC to perfgtm Work with additional
limitations. Tr. 39-42. Specifically, the ALJ found that Hunt can sihdstand walk for eight
hours in an eight-hour workday with only normal breaks and meal pecadccasionally stoop,
crouch, kneel, and climb stairs; and can engage in simple, repetitive, and tasks. Tr. 39.

At step four, the ALJ indicated that Hunt has no past relevant wiarkd42. At step five,
the ALJ relied on the VE’s testimony and determined that Hunt can adjust tavottkethat exists
in significant numbers in the national economy given her RFC, edecation, and work
experience. Tr. 42-43. Specifically, the VE testified that Hunt could work agraonaattendant
and assembler. Tr. 43. Accordingly, the ALJ concluded that Hunt was notlédisabder the

Act. Id.

2 “Light work involves lifting no more than 20 pounds at a time widyfient lifting or carrying of objects weighing
up to 10 pounds. Even though the weight lifted may be Niflig; a job is in this category when it requires a good
deal of walking or standing, or when it involves sitting most of the tiitteseme pushing and pulling of arm or leg
controls. To be considered capable of performing a full or widgerahlight work, [the claimant] must have the
ability to do substantially all of these activities. If someone can do ligti,\the SSA] determine[s] that he or she
can also do sedentary work, unless there are additionahlinfitctors such as loss of fine dexterity or inability to sit
for long periods of time.” 20 C.F.R. § 416.967(b).



Il. Analysis

Hunt argues that remand is required because the Appeals Council erred \afled tbf
consider evidence submitted after the ALJ’'s decision, thus rendering thes Akegdision
unsupported by substantial evidediceECF No. 16 at 13-18; ECF No. 20 at 1-4. The
Commissioner argues that the new evidence does not affect the ALJ’s decision belzmsaot
relate to the relevant time period. ECF No. 19-1 at 17-21.

A. Appeals Council Review

The Appeals Council will review a case if (1) the ALJ appears to have abused his
discretion; (2) there is an error of law; (3) the ALJ's findireye unsupported by substantial
evidence; or (4) there is a broad policy or procedural issue that negy @ié public interest. 20
C.F.R. 8 416.1470(b) (effective Feb. 9, 1987 to Jan. 16, 2017).

When it reviews a denial of SSI benefits, the Appeals Council must comaside&ional
evidence that a claimant submits if it is new, material, and relatee fzetiod on or before the
ALJ’s decision.Id. “Evidence is new if it is not merely cumulative of what is alreadyané¢icord
and is material if [it] is relevant, probative, and provides a reasopaissibility that [it] could
change the Commissioner’s decisioi€onnell v. Comm’r of Soc. Seblo. 5:15-CV-1453 (FJS),
2017 WL 213054, at *2 (N.D.N.Y. Jan. 18, 2017) (internal quotation marks and citaumited).

As to whether the evidence relates to the period on or before the ALJi®dgitise Second Circuit
has held that “medical evidence generated after an ALJ’'s decision cannotnex deelevant
solely because of timing.Carrera v. ColvinNo. 1:13-cv-1414 (GLS/ESH), 2015 WL 1126014,

at *8 (N.D.N.Y. Mar. 12, 2015) (citinlewbury v. Astrue321 F. App’x 16, 18 n.2 (2d Cir. 2009)

3 Hunt advances another argument that she believes requiresatef¢he Commissioner’s decision. ECF No. 16 at
18-20; ECF No. 20 at 4-5. The Court will not reach that argument, howewgaudesit disposes of this matter based
on the Appeals Council’s error.



(summary order)). This is because examinations and testing thataftecuthe ALJ renders his
decision may still be relevant if they clarify a pre-hearing disability omdisig. Carrera, 2015
WL 1126014, at *8 (citation omitted). If the claimant submits evidence “thes dot relate to
the period on or before the date of the [ALJ’s] hearing decision, the AppeaatsiCaill explain
why it did not accept the additional evidence.” 20 C.F.R. § 416.1476(b)(1) (efféetiv 5, 2016
to Jan. 16, 2017).

“Once evidence is added to the record, the Appeals Council must then cansieletire
record, including the new evidence, and review a case if the [ALJ]’s action, findingsichusion
is contrary to the weight of the evidence currently of recotaksterhuis v. Colvin805 F.3d 83,
87 (2d Cir. 2015) (citation omitted); 20 C.F.R. 8§ 416.1470(b). “[N]ew evidence suthrnuttee
Appeals Council following the ALJ’s decision becomes part of the administraocad for
judicial review when the Appeals Council denies review of the ALJ’s idecis Lesterhuis 805
F.3d at 87 (quotingerez v. Chater77 F.3d 41, 45 (2d Cir. 1996)). If the Appeals Council denies
review, the ALJ’s decision is the SSA’s final decisi@ee PereZ’7 F.3d at 44 (citations omitted).

When the claimant appeals to a district court, it “review[s] the entirerastnaitive record,
which includes the new evidence, and determine[s], as in every case, whethds substantial
evidence to support the [SSA’s] decisionLésterhuis 805 F.3d at 87 (quotingerez 77 F.3d at
46). If the Appeals Council fails to consider new and material evidetiee pfoper course for
the reviewing court is to remand for reconsideration in light efriéw evidence.”Mclintire v.
Astrue 809 F. Supp. 2d 13, 21 (D. Conn. 2010) (citiutidgano v. Apfel 98 F. Supp. 2d 209, 216
(D. Conn. 2000))see also Seifried ex rel. A.A.B. v. Comm’r of Soc., B&x. 6:13-CV-0347

LEK/TWD, 2014 WL 4828191, at *4 (N.D.N.Y. Sept. 29, 2014).



B. EvidenceSubmitted

Hunt submitted two Assessments for Determination of Employabilityddaecember 3,
2014 to the Appeals Council. Tr. 8-12, 15-19. Consultative examinerridristina, Psy.D.
completed the first assessment wherein she evaluated Hunt's psycHa@adigzellectual ability
to work. Tr. 8-12. Dr. Luna opined that Hunt can maintain attentiorcancentration for rote
tasks only 50% of an eight-hour workday. Tr. 11. She also indicated that Hunt cbuld n
participate in any activities except treatment or rehabilitatortffree months due to her major
depressive disorder with history of psychotic features and panic disorder. Tr. 12.

Consultative examiner Hongbiao Liu, M.D. completed the second assésghazain he
evaluated Hunt’s physical ability to work. Tr. 15-19. Dr. Liu opined that Hunsicgoush, pull,
bend, and reach overhead for only two to four hours in an eight-hour workdawyatiq stand,
and climb only one to two hours in an eight-hour workday; and needs a caredagpd walking,
bending, and kneeling. Tr. 17-18. Dr. Liu found Hunt “permanently disabled,” thed heition
is not expected to improve, and that she cannot participate in any activities theelimited
motion in her neck, low back, and knee. Tr. 18.

C. Application

When the Appeals Council declined to review Hunt’'s case, it merely shatei tfound
no reason under [the SSA’s] rules to review the [ALJ]'s decision.” Tr.lrlreaching this
conclusion, the Appeals Council “considered the reasons” Hunt disagreed withXlsedAtision
and “found that this information does not provide a basis for changiagtieitision. Tr. 2. There
is no indication whatsoever that the Appeals Council reviewed Drs. Luna aschsgessments.

Drs. Luna and Liu’s assessments are clearly “new” because they did naireikisfter

the ALJ’s decision and are not merely cumulative of other record ewdéerite assessments are



also “material’ because they are relevant, probative, and could have persuaded the Boammiss
to decide the case differently. Dr. Luna opined that Hunt can maintain attanti@oncentration
for rote tasks only 50% of an eight-hour workday, which conflicts widh AbLJ's RFC
determination that Hunt can perform simple, repetitive, and routine tasksl1,T39. Dr. Liu
opined that Hunt can sit only two to four hours and walk and stand only one t@tih an
eight-hour workday, which is inconsistent with the ALJ’s finding that Hunt cannpefight work

and can sit, walk, and stand for eight hours in an eight-hour workday. Tr. 17-18,.3%u &lso
found Hunt “permanently disabled” (Tr. 18), which, if credited, would cleahignge the
disposition of this case.

Moreover, Drs. Luna and Liu both examined Hunt, which weighs in fafvorediting
their opinionssee20 C.F.R. § 416.927(c)(1), and “[i]t is well established that an ALJ may rely on
the medical opinions provided by State agency consultants and that those[spmay constitute
substantial evidence.Barber v. Comm’r of Soc. Sedlo. 6:15-CV-0338 (GTS/WBC), 2016 WL
4411337, at *7 (N.D.N.Y. July 22, 2016) (citations omitted).

Because Hunt submitted new and material evidence, the Appeals Council wesdrémui
consider it if “it relates to the period on or before the date®f{AhJ’s] hearing decision.” 20
C.F.R. § 416.1470(b). Hunt asserts that Drs. Luna and Liu’s assessmenttreiateelevant
period because they were performed just two months after the ALJ’s deamsiagefer to her joint,
lower back, and knee pain, obesity, anxiety, and depression, all of which teldie severe
impairments the ALJ found at step two. ECF No. 16 at 16; ECF No. 20 at 2-4. Timeis3mner
argues that this evidence does not concern the relevant period because itgsogiedALJ’'s
decision and does not touch on the period at issue. ECF No. 19-1 at 18. But the Appaals Co

did not state that it rejected the new evidence based on timing. The Camerissiay not



substitute her own rationale when the SSA failed to provideseeeSnell v. Apfel 77 F.3d 128,
134 (2d Cir. 1999) (A reviewing court may not accept appellate coungpelsd hoc
rationalizations for agency action.”) (quotation marks and citatiott@a) and the Court “may
not affirm an administrative action on grounds different from thossidered by the [SSA].”
Lesterhuis 805 F.3d at 89 (2d Cir. 2015) (internal quotation mark and citation omitted). ifEven
Drs. Luna and Liu’s assessments did not relate to the relevant peaofippeals Council was
obligated toexplain whyit did not accept this evidence. 20 C.F.R. § 416.1476(b)(1).

The Appeals Council was completely silent as to the new andriataggidence Hunt
submitted and, therefore, the Court finds that remand is warranted.

CONCLUSION

Plaintiffs Motion for Judgment on the Pleadings (ECF No. 16) is GRAN, the
Commissioner’s Motion for Judgment on the Pleadings (ECF No. 19) is DEMNiffl this matter
is REMANDED to the Commissioner for further administrative procegdeonsistent with this
opinion, pursuant to sentence four of 42 U.S.C. § 405%ge Curry v. ApfeR09 F.3d 117, 124
(2d Cir. 2000); 42 U.S.C. § 1383(c)(3). Because Plaintiff filed her application egeydars ago,
the Court directs the Commissioner to expedite its review of this marttes.Clerk of Court will
enter judgment and close this case.

IT IS SO ORDERED.

Dated: September 13, 2018
.!/ﬂ_.c.. O

Rochester, New York
FR/ P.GE&KG,JR.
efJudge

United States District Court




