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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS
LOCAL 106, et al.,

Plaintiffs,
Case # 18V-932+PG
v DECISION AND ORDER
MARKER ELECTRICAL
CONTRACTING, INC, et al.,
Defendants

INTRODUCTION

Plaintiffs International Brotherhood of Electrical Workers Local 10BEW”),
International Brotherhood of Electrical Workers Local 106 Annuity F(iAahnuity Fund”),
International Brotherhood of Electrical Workers Health and Welfara Fidealth and Welfare
Fund”), International Brotherhood of Electrical Workers Local 106 Joint Apprentiaeiig
Fund (“JATC Fund”), and International Brotherhood of Electrical Workiessal 106 Pension
Fund (“Pension Fund”) bring this actiomgainst Defendants Marker Electrical Contracting, Inc.
(“Marker, Inc.”) and Craig Marke(“Marker”) underthe Employee Retirement Income Security
Act of 1974 (“ERISA), 29 U.S.C. 88 100#t seq. the Labor Management Relations Act (“the
LMRA"), 29 U.S.C. 88 14&t seq.andtheNew York Labor Law(“NYLL"”) , N.Y. Lab. Law8§8
190et seq ECF No. 1.

Plaintiffs filed their Complaint on November 22, 20E€F No. 10n December 27, 2016,
Plaintiffs filed Affidavits of Serviceaffirming that Defendants had been served with the Summons

and Complaint on December 13, 20BEE€F Nos. 34. Defendantsubsequentlyailed to answer
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or otherwise respontb the Complaint. Accordinglyon January 13, 201Plairtiffs soughtan

entry of defaultECF No. 5and the Clerk of Court then entered default on January 17, 2017, ECF

No. 6 Plaintiffsthenfiled a Motionfor Default JudgmermnNovember 17, 2017. ECF No. Bor

the reasons that follow, Plaintiff's Motion (ECF No.i®JGRANTED in part and DENIED in part.
LEGAL STANDARD

Federal Rule of Civil Procedure 55 sets forth the procedure for obtaining a default
judgment. First, thelaintiff must have secured an entry of default fromdleek, which requires
ashowing, by affidavit or otherwise,” thahedefendant “has failed to plead or otherwise defend”
itself in the action brought against8eeFed. RCiv. P. 55(a) Once the plaintiff has obtained an
entry of default, if its claim against the defendamtas“for a sum certain” (or for “a sum that can
be made certain through computation”), the plairtifiust apply to the courfior a default
judgment.”SeeFed. R. Civ. P. 55(b)(1§2).

The clerk’'s entry of defaultdoes not mean that default judgment igoaatically
warrantedSee Bricklayers & Allied Craftworkers Local 2, Albany, N.Y. Pension Fuvddwiton
Masonry & Const, LLC, 779 F.3d 182, 187 (2d Cir. 201(per curiam) Instead;the court may,
on [the] plaintiff's motion,enter a default judgmert liability is established as a matter of law
when the factual allegations of the complaint are taken a$ tduesee also Cement & Concrete
Worlers Dist. Council Welfare Fund v. Metro Four@bntractos Inc, 699 F.3d 230, 234 (2d Cir.
2012) (“[I]t is well established that . . . []a party’s default is deemed to itotesa concession of
all well pleaded allegations of liability. .’” (quoting Greyhound Exhibitgroup, Inc. v. E.L.U.L.
Realty Corp. 973 F.2d 155, 158 (2d Cir. 1992))).liability is established, the Court must then
determinethe proper amount of damages, which requires evidentiary sugeetMoulton

Masonry 779 F.3d at 189 (“[A] party’s default . . . is not considered an admission of damages.”



(quotingMetro Found, 699 F.3d aR34)). Accordingly the Court turngirst to the allegations in
Plaintiffs Complaint, credited as true, to determine whetPkintiffs are entitled to default
judgment.

ANALYSIS

Plaintiff IBEW is a labor organizatiowithin themeaningof § 301 of the. MRA, 29 U.S.C.

8 185,andan employee organization within the meanin@ &of ERISA, 29 U.S.C. §81002.In
addition, the Plaintiff Funds are employee benefit pland multiemployer plans within the
meaning of 8 f ERISA, 29 U.S.C. § 100Plaintiff IBEW “represents employees in the electrical
industry,” and the Plaintiff Funds “are employee benefit funds establisdedaintained pursuant

to [Plaintiff] IBEW’s Collective Bargaining Agreement with employers, including Defendant
Marker[,] Inc.” ECGF No. 1, at 3. The Plaintiff Funds provide various benefits to those employees
for whom employers contribute under the CBAs with Plaintiff IBERAaintiffs maintain their
offices in Jamestown, New York.

Defendant Markerinc. is an employer within the meing of § 301 of the LMRA, 29
U.S.C. § 185, and 8§ & ERISA, 29 U.S.C. § 1002. Defendant Marker, Inc. is a corporation that
does business in New York and maintains its offices in Jamestown, New York. Defistatker
serves as the principal officer of f@adant Marker, Inc., and is “the majority, if not sole[,]
shareholder of [Defendant] Marker, Inc.” ECF No. 1, at 4.

Plaintiff IBEW and Defendant Marker, Inc. are parties to CB#hsit requireDefendant

Marker, Inc. “to deduct and remit wage deductions to [Plaintiff] IBEW and rtot remployer

1 The CBAs consist of an Inside Agreement (ECF Na) And a Residential Agreement (ECF N&)1The former,
by its terms, was effective through at least December 31, 28&kCF No. 11, at 56, and the latterper the
Complaint—was “extended throughettime period relevant” to Plaintiffs’ claims, ECF No. 1, adee alsd&ECF No.
1-2, at 5 (remaining effective, by its terms, through December 31, 2008¢c@mihu[ing] in effect for year to year
thereafter[] . . . unless chandseg] or terminated”).



contributions to the [Plaintiff] Funds for hours worked by employees represenf@&dabtiff]
IBEW.” Id. During the time periods at issue, Defendant darinc. “employed an employee(s)
represented by [Plaintiff] IBEW and covered by the [CBAH].”

In the event of late payment, the CBAs “provide[] for a penalty . . . as well as irderest
the rate of 1 %2 percent for each month that the paymentslarguest.” ECF No. 1, at 9n light
of that provision, on or about January 30, 20DBfendants entered into an Agreement with
Plaintiffsto repay delinquent contributiohf®r the period from October 2018rough Apil 2014,
along with the CBAs’ applicable interest “from the due date of the contributidmetddte of
payment.”ld. at 7. Pursuant to the Agreement, Defendant Marker, Inc. paid the delinquent
contributions “on or about March 26, 2015,” but “failed to pay the interest ku&6llowing that
failure, Defendant Marker, Inalsofailed to remit both the wage deductions to Plaintiff IBEW
and contributions to the Plaintiff Fundsquired under the CBAsr the period from May 2015 to
August 2015.
l. Federal ClaimsAgainst Defendants

Taken as true, the allegations in Plaintiffs’ Complaint establish Defetaker, Inc.’s
liability under the LMRA. They would also establish its liability under ERIBdt, Plaintiffs lack
standing to bring the ERISA claim against Defendant Marker, &mch—in turn—they cannot
seek individual liability under ERISA for Defendant Marker. If Plaistgbught to hold Defendant
Marker individually liable under the LMRA, the pleadings are insufficient to stgamh a

finding. Finally, agleaded, PlaintiffsSNYLL claim appeasto be preempted by the LMRA.

2The Agreement attached to the Complaippeargo reference delinquent contributions to the Plaintiff Funds and
delinquent deductions to Plaintiff IBEW, but the Complaint only cites gedéint contributionsCompareECF No. 1

4, at 2 (describing “coritsutions and wage deductions” and stating that Defendant Marker, Imt=liguent to the
Funds and IBEW")with ECF No. 1 at 7(describing only “delinquent contributions”).
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A. Defendant Marker, Inc.
1. ERISA

While Defendat Marker, Inc. wouldbe liable under ERISAor failing to make the
necessary contributionseither Plaintiff IBEW nor the Plaintiff Funds can properly bring this
claim. Section 515 of ERISA provides that

[e]very employer who is obligated to make contributions to a multiemployer plan

under the terms of the plan or under the terms of a coldgthargained agreement

shall, to the extent not inconsistent with law, make such contributions in acardanc

with the terms and conditions of such plan or such agreement.
29 U.S.C. § 1145. Defendant Marker, Inc.’s failure to remit the requisite contributiohs to t
Plaintiff Funds under the CBAsould thus constituta violation of § 515 of ERISASee, e.g.
Bricklayers Ins. & Welfare Fund v. Verse Indo. 12CV-4271 (FB)(JMA), 2013 WL 4883966,
at *4 (E.D.N.Y. Sept. 11, 2013) (adopting report aacbmmendation).

Yet, under the express terms of ERISA, Plaintiftsklatanding to bring this clain$ection
502(a)(3) states that “a civil action may be brought . . . by a participantidi@rnebr fiduciary.”
29 U.S.C. 81132(a)(3). With respect to the Plaintiff Funds, this claim was not brdoygtiter
trustees—it was brought by the Plaintiff Funds themselvesc&isd¢he Plaintiff Funds are “the
employment benefit plans, not one of the enumerated plaintiffs granted standing to sue unde
ERISA,” they cannot bring the ERISA claiilee Metal Lathers Local 46 Pension Fund v. River
Ave. Contracting Corp.954 F. Supp. 2d 250, 255 (S.D.N.Y. 2018)e alsaNechis v. Oxford
Health Plans, Ing.421 F.3d 96, 101 (2d Cir. 2005) (“The [Supreme] Court has also held that 8
502(a)(3) strictly limits the ‘universe of plaintiffs who may bring certain @etlons.” The Second
Circuit has, of course, followed on these watirked paths.” (quotingarris Trust & Sa. Bank

v. Salomon Smith Barndgc., 530 U.S. 238, 247 (2000))}ressroom UnionsPrinters League

Income Sec. Fund v. Cont'l Assurai@e, 700 F.2d 889, 89D2 (2d Cir. 1983)E. States Health



& Welfare Fund v. Philip Morris, In¢11 F. Supp. 2d 384, 4001 (S.D.N.Y. 1998) (The Second
Circuit has taken a very strict view of who has standing to bring suits under § B@hgedo
extend standing beyond the plaintiffs specifically named in ERISA.”).

The strict exclusivity of § 502(a)(3) also preweRtaintiff IBEW frombringing theERISA
claim. Like the Plaintiff Funds, Plaintiff IBEW~an employee organizatiendoes not fall within
the class of enumerated plaintiffs granted standing under EF8&#Boyle v. SEIU Local 200
United BenefiFund No. 5:15cv-517 (GLS/DEP), 2016 WL 3823007, at *4 (N.D.N.Y. July 12,
2016) (“[N]either plaintiff UPSEU nor UPSE, as labor unions, ha[s] standing to su&kfSAE
relief.”); Local 100, TranspWorkers Union, AFCIO v. Rosen No. 06 Civ. 4787(RPP), 2007
WL 2042511, at *3 (S.D.N.Y. July3, 2007) (“Defendants correctly assert that Plaintiffs, Local
100 and Toussaint, do not have standing under [ERISAJd)ssaint. JJ Weiser & Co.No. 04
Civ. 2592(MBM), 2005 WL 356834, at *6 (S.D.N.Y. Feb. 13, 200p)]ftere has been no claim
that Local 100 is designated by any participant as a beneficiary nor any soggleatiit qualifies
as an ERISA fiduciary. Therefore, Local 100 itself does not have standing to sue ulgier'gR
McCabe v Trombley 867 F. Supp. 120, 1225 (N.D.N.Y. 1994) (“Standing for employee
organizations is not mentioned in the statute, and this court can not substitute its thvdk fof
congress. Because Local 747 is not a participant, beneficiary, or fiduciary,no lsanding to
sue under EFSA.” (citations omitted))Dist. 65, UAW v. Harper & Row, Publishers, In676 F.
Supp. 1468, 1476 (S.D.N.Y. 1983) (“District 65 has no standing under the clear language of
ERISA 8§ 502(a) to assert claims under ERISAsBe also Connecticut v. Physics Health Servs.
of Conn., Inc.287 F.3d 110, 121 (2d Cir. 2002) (“Absent a valid assignment of a claim, at least,
non-enumerated parties lack statutory standing to bring suit under § 1132(a)(3) evgrhdube

a direct stake in the outcome of the litiga.”).



In the absence of@aintiff with standing to bring the ERISA claim, PlainsifMotion for

Default Judgment is DENIED as to tleddim againsiDefendant Marker, Inc
2. The LMRA

With respect to the LMRA, Defendant Marker, Inc. is ultimately liable to Pl&sntif
However, a a preliminary matter, the Court addresses some ambiguities in the pledtiegs.
causes of action regarding breach of the CBAs and Agreement do not referencatiaayy st
provision under which they proced@ithe Complaint generally states, though, that Plaintiffs’ claims
are brought pursuant to (1) ERISA, “for failure to make employee benefit fundocioins,” and
(2) the LMRA, “for breach of the [CBAs] and failure to pay wage deductions andogenpl
contributions.” ECF No. 1, at 2. Thus, when Plaintiffs thereafter assert clairfeslireach of the
[CBAS]” and “a breach of the [CBAs] and breach of the Agreemddt,’at 5, 7, the Court
understands the claims for breach of the CBAs to be brought under RA.LM

Technically speaking, the Complaint does not state that the Agreeetetied claim is
brought under the LMRA. But the alternative woblel that it proceeds as a comaw claim
for breach of contract, in which case, it would be preempted by the LM&R228 U.S.C.§
185(a); Vera v. Saks & C0.335 F.3d 109, 114 (2d Cir. 2008er curiam) Under these
circumstances, with Plaintiffs having referenced the LMRA as the gdvesal for their breaeh
of-contract claims, the Court treats Plaintiffs’ claior a breach of the Agreement as a claim
brought under the LMRASege.g, Vera, 335 F.3cat 114(“[W]hen resolution of a statw claim
is substantially dependent upon analysis of the terms of an agreement masnlibeparties in

a labor contracthat claim must either be treated as a 8§ 301 claim or dismissedaspied by

3 This would be the case because, as discuafied the Agreement is itself a contract between Plaintiff IBEW, the
Plaintiff Funds, Defendant Marker, Inc., and Defendant Markaoreover, the Agreement memorializes and seeks
redress for violations of the CBAs in lieu of legal acti®aeECF No. 14.
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federal labofcontract law.” (alteration in original) (quotirgjlis—Chalmers Corp. v. Luegkd71
U.S. 202, 220 (1985))).

To that endDefendant Marker, Ings liable to Plaintiffs for itwiolations of the CBAs and
AgreementSection301(a)of the LMRA instructs that [S]uits for violation of contracts between
an employer and a labor organization representing employees in an industiggiffemmerce .

.. may be brought in any district court of the United States having jurisdiction of iesia28
U.S.C. § 185(a)in that vein, 8301 permits an employer to “be held liable for failing to remit dues
or contributions to a labor organization as a CBA nexgui Verse 2013 WL 4883966, at *4
Defendant Marker, Inc.’s failure to remit the requisite deductions to tflalBEW and
contributions tahe Plaintiff Fundsunder the CBAsalong with its failure to pay the interest due
pursuant tahe Agreemenaddessing itdelinquencies under the CBAgnders it liable under 8
301(a) of the LMRA.

By the terms of § 301(alplaintiff IBEW may properlyseekithe deductions required under
the CBAs.See, e.g.Trustees of Pavers & RBuildersDist. Council Welfare, Pension, Annuity &
Apprenticeship, Skill Improvement & Safety Funds v. Triple H Concrete,Q&opl5 Civ. 6687
(ARR) (VMS), 2018 WL 1178036, at *6 (E.D.N.Y. Feb. 16, 2018) (“Where a CBA requires
remittance of dues to a union, a union may enforce its contractual rights und&irRiAe”),
adopted 2018 WL 1175151 (E.D.N.Y. Mar. 6, 2018 addition, the Plaintiff Fundsvould
typically be able teseek thainpaid contributionander 8 301(aSee, e.gRiver Ave.954 F. Supp.
2d at 256 (contrasting LMRA claims, which were “properly brought” by the plafotitls, with
ERISA claims, for which the plaintiff funds lacked standiniche Court notes, howevehat the
CBAs appear to authorize only the trustees of the Plaintiff Funds, “in addition toigmdrw

withoutthe [IBEW],” to sue for an employer’s failure to make the prowittedcontributionsSee



ECF No. 11, at 27 (Section 6.07(15) of the Inside Agreement); ECF N.dt 17 (Section
6.01a(12) of the Residential Agreememjhile that provision may affect the Plaintiff Funds
ability to suePlaintiff IBEW would also be entitled to setile contributionslue under the CBAs
pursuant to 8 301(a), sbe claimfor contributions is properly before the Co8eelnt’| Ass’n of
Heat & Frost Insulators & Allied Workerg&ocal Union No. 12Av. Benjamin Kurzbar& Son
Control, Inc, No. 16CV-00106 (JGK) (KHP), 2017 WL 7513238, at {3.D.N.Y. Mar. 20,
2017),adopted 2018 WL 798739 (S.D.N.Y. Feb. 8, 201Bggal Aid Sog v. City of Newrork
114 F. Supp. 2d 204, 214 (S.D.N.Y. 2000) (“Section 301 generally grantsswtéomding to
vindicate employee rights pursuant to a collective bargaining agreemejt . . .

Plaintiffs may also seek the interest duéemthe later AgreemebetweerPlaintiffs and
Defendantswhichmeets 8 301(a)’s description of a “contract between gricy@r and a labor
organization,”’and also addresses Defendant Marker, Inc.’s delinquencies under the governing
CBAs. See29 U.S.C. 8§ 301(apee alsdBenjamin Kurzhn, 2017 WL 7513238, at *2 n.1 (“The
Settlement Agreement between Plaintiffs and Defendant . . . can be fairly chaeactésra labor
contract governed by the LMRA, under which Defendant conceded that d faileneet its
obligations under the CBA andrRESA.”); Gesualdi v. Fortunata Carting Inc5 F. Supp. 3d 262,
270-71 (E.D.N.Y. 20140adopting report and recommendation)

B. Defendant Marker

1. ERISA

Plaintiffs seek to hold Defendant Marker individually liable pursuant to Defendant Marker,

Inc.’s violation of ERISA. However, since Plaintiffs do not have standing to bringra cteder

ERISA, they have no attendant path by whichdditionallyhold Defendant Marker responsilfle.

4 Moreover, the Second Circuit has made clear taat individual cannot be held ‘liable for corporate ERISA
obligations solely by virtue of his role as officer, shareholdemanager.” Cement & Concrete Workers Dist.
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2. The LMRA

To the extent Plaintiffs sought to hold Defendant Marker individually liable under the
LMRA, that is notclearlyalleged® But even if the Counteadthe Complaint to assert individual
liability for the LMRA claims the factsallegedwould not support such a determination.

If the Court were to assess Defendant Marker's potential liability uheéeCBAs and
Agreement, New York law would guide its analysis, even though the claims proceed ptosuant
the LMRA. See Mason Tenders Dist. Council Welfare Fund v. ThomsenrC@ust Inc, 301
F.3d 50, 53 (2d Cir. 200Zjper curiam)To that end, “New York law requires that there be ‘clear
and explicit evidence’ of the defendant’s intent to add personal liability to biéyiaf the entity,
where entity liability is established under the agreemeédt.{quotingLerner v. Amalgamated
Clothing & Textile Workers Uniqre38 F.2d 2, 5 (2d Cir. 1991)). The Second Circuit has observed
that such determinations anate; given the need fio“overwhelming evidence of the signatory’s
intention to assume personal liabilityd. (quotingLerner, 938 F.2d at 5). In assessing intent,
courts are to consider “the contract’s length, the location of the liability ppovisiative to the
signatureline, the presence of the name of the signatory in the contract itself, ‘the nfatiiee o
negotiations leading to the contract,” and the signatory’s role in the corporatshn(uoting
Cement & Concrete Workers Dist. Council Welfare Fund v. |.8BdF.3d 29, 35 (2d Cir. 1994)).
“[T]he mere presence of a personal liability clause in the signed agreemenguificiant to

demonstrate “the high degree of intentioid.”at 54.

Council Welfare Fund. Lollo, 35 F.3d 29, 33 (2d Cir. 1994) (quotiSgsso v. Cervonb85 F.2d 49, 50 (2d Cir.
1993). Thus, Defendant Marker’s status as principal officer and majamitgqle) shareholdevould not standing
alone,create liability on his behalfif an ERISA claim had beerrgperly brought, special circumstances would still
need to justify the imposition of individual liabilitjsee e.g, Trustees of the United Plant v. C.P. Perma Paving
Constr., Inc. No. 15 Civ. 1171 (AMD) (SMG), 2016 WL 1029507, at *2 (E.D.N.Y. Mar. 9,6)0

51n describing thalleged breach of the Agreement, Plaintiffs state that Defendant “Mamker. . hadailed to pay
the interest due,” but they then assert that Defendant “Marker’sefailuris a brea¢h-not Defendant Marker, Inc.
SeeECF No. 1, at 7. The Court is unclear as to whether this is a typographaraloerwhethePlaintiffs ae also
attempting to hold Defendant Marker individually liable.
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In eachof the twolLetters of Assent(by which Defendant Marker, Inc. agreed to be bound
to the CBA3, Defendant Markesigned only once, expressly “for the employer,” in his capacity
as Defendant Markeinc’s presidentSeeECF No. 13, at 2-3. That is plainly insufficient to
confer individual liability under the CBAsvhich—additionally—do not appear to contain any
provision related to individual liabilitySeeECF Nos. 11, 1-2. Accordingly, Defendant Marker
cannot be held individually liable under the LMRA for Defendant Marker, Inc.’s violatibtiee
CBAs.

The Agreerment is a closer call: it is less than four pages in lerigéxpressly states that
“Marker personally guarantees the payment of the delinquent contributions, current camtsibuti
and interest,and it references two confessionsuafgment—ene executed by Defendant Marker,
Inc., and the other executed by Defendant Marker himSeléECF No. 14, at 4. The liability
provision appears midway through the Agreement-a# noteg-the document is less than four
pages long. Moreover, Defendant Marker is the president of Defendant Marker, Inc.

Those factors notwithstanding, the Court has no point of reference for what,, if any
negotiationgprecededhe AgreementVhile the Agreement states that “IBEW, the Funds, Marker,
Inc. and Marker wish to resolve the delinquency without the expense of litigaitioragt 3,
Plaintiffs’ failure to provide any further context for the Agreement’s formatmmplicateshe
Court’s assessment of intenseg e.g, Sullivan v. Marble Unique Corp.No. 10 CV
3582(NGG)(LB) 2011 WL 5401987, at *9 (E.D.N.Y. Aug. 30, 2011) (collecting cases)pted
2011 WL 5402898 (E.D.N.Y. Nov. 4, 2011) addition, the signature pagentaingwo signature
lines—one for Defendant Marker, Inc., and one for Defendant Markert Defendant Marker
only signeahe first in his capacity as Defendant Markérg.’s presidentSeeECF No. 14, at 4.

The Court finds it noteworthy th#tte signature lie apparently designated for “Craig Marker” to
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sign in his individual capacity contains no signatirall Seed. at 5 Thomsen Const 301 F.3d

at 54 (giving weight to “the appearance of only one signature[] . . . in [an] officiphcity”)
Sullivan 2011 WL 5401987, at *10 (crediting the fact that the individual defendant “signed the . .
. Agreement only once in his official capacity, leaving the space above dodivSignature’
blank”). In light of thesefacts and the general “presumption agaimstividual liability’ in . . .
LMRA cases,” theCourt cannot determine that this case is one of thrase” instances in which
individual liability should be impose&eeSullivan 2011 WL 5401987, at *10 (quotingerner,

938 F.3d at 3).

Based on the fegoing,the pleadings do not support the imposition of liability on
Defendant Marker. Accordinglylaintiffs’ Motion for Default Judgment on its federal claims
against Defendant Marker is DENIED.

Il. State ClaimAgainst Defendants

Based on the pleadings presenfedfendars cannotbe held liable for the claim brought
pursuant tdahe NYLL. In their Complaint, Plaintiffs maintain thBfendants*fail[ure] to pay
the wage deductions and employer contributi@mnstitutes a violatio of “Section 190 et seq. of
the New York State Labor Law.” ECF No. 1, atA& a primary matter, the Complaint fails to
identify the actual provisions under which Plaintiffs would hold Defendants 4ablsimply
makes general reference“tdew York StateLabor LawSection 190 et seqSeeECF No. 1, at 6.
The Court has néurther direction by whichto ascertain Plaintiffs’ theory of liability under the
NYLL.

Moreover, to the extent this claim is based on Defendants’ failure to pay pursuant to the

CBAs, it would bepreempted by § 301(a) of the LMRAThe Second Circuit has explained that,

8 1f Plaintiffs intended to assert obligations independent of the CBAs under specific portion of the NYLL, their
failure to identify any applicable provisierand plead facts accordinghyproves fatalCf. Levy v. Verizon Info. Servs.
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“when a state claim alleges a violation of a labor contract, the Supreme Courtchémahsuch
claim is preempted by section 301 and must instead by resolved by cefeydéederal law.Vera,
335 F.3d at 114see also Kaye v. Orange Reg’| Mé&ir., 975 F. Supp. 2d 412, 423 (S.D.N.Y.
2013) (listing one category stichpreemption as “cases in which a plaintiff alleges that defendant
violated the CBA itself”).In addition,Plaintiffs have already asserted a claim under the LMRA
for violations of the CBAsThereforedefault judgment is DENIERs toPlaintiffs’ NYLL claim
against Defendants.

In sum, Plaintiffs’ Motion for Default Judgment is GRANTED adeferdant Marker,
Inc.’s liability under the LMRAfor its failure to pay the contributions and deductions required
under the CBAs, and for its failure to pay the interest due under the AgreemenigNiEDas
to liability in all other respects.

1. Damages

Havingdeterminedefendant Marker, Inc.’s liability, the Court turns next to the question
of damages. As discussed, Plaintiffs must provide “an evidentiary basis for thgedesnaght—
mere allegations will not suffic6seeMetro Found, 699 F.3d at 234see also Credit Lyonnais
Sec.(USA), Inc. v. Alcantaral83 F.3d 151, 155 (2d Cir. 1999) (“Even when a default judgment
is warranted based on a party’s failure to defend, the allegations in thé&acamjith respect to
the amount of the damages are deemed true.”)"[A] district court may determine there is
sufficient evidence either based upon the evidence presented at a hearing or upon review of
detailed affidavits and documentary evidendéetro Found, 699 F.3d at 234n that vein,Rule

55(b)(2)permits a hearing on the damages inquiry, but it does not requirkelgisee also Finkel

Inc., 498 F. Supp. 2d 586, 596 (E.D.N.Y. 2007) (“[IIf a state prescribes rulesatrishes rightsral obligations that
are independent of a labor contract, actions to enforce such independent riglets avould not be preempted by §
301, unless they require substantial interpretation of the CBA.”).
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v. Romanowigz577 F.3d 79, 83 n.6 (2d Cir. 2009) (noting that “no evidentiary hearing was
necessary” where the plaintiff “did not ask for one but instead submitted documetdance of
damages” and “[n]either [of the defendants] submitted any response in appdsiit base,
Plaintiffs must provide evidence sufficient to permit the Court “to ascertaantbent of damages
with reasonable certaintyCredit Lyonnais 183 F.3d at 155.

From the outset, Plaintiffs’ application suffers from a lack of proper authépficin
support of their requests for the deductions, contributions, and interest due, Plamiyifs)
reference the CBAs and Agreement attached to the Complaint; (2) provids cbpantribution
reports from May 2015 through August 2015; and (3) submit the Affidavit of their att@eey.
ECF No. 9. The Affidavit references figures apparently drammfrecords maintained by
Plaintiffs, but Plaintiffs’ attorney “makes no assertion that he is thiodias of the records or
otherwise responsible for maintaining therhdBarbera v. Rockwala IncNo. 06CV-6641
(CPS)(VVP), 2007 WL 3353869, at *5 (E.D.N.Y. Nov. 8, 2007adopting report and
recommendation)Bricklayers Ins.& Welfare Fund v. David & Allen Contracting, IndNo. 05
CV 4778(SJ)(VVP), 2007 WL 3046359, at *4 (E.D.N.Y. Oct. 16, 2007) (séauepting report
and recommendation¥ee also Truses of Local 522 Pension Fund v.-Boro & Rest.Supply
Co., Inc, No. 12CV-0163 (KAM)(LB), 2013 WL 685377at *4 (E.D.N.Y. Feb. 24, 2013)
Furthermore—and as discussedfra—not all of the amounts are supported with documentation.
“The absence of an affavit by a person with actual knowledge of the facts, supported by proper
documentation, deprives the [C]ourt of the ability to make an independent assesbitient
damages to be awardetldBarberg 2007 WL 3353869, at *@avid & Allen, 2007 WL 3046359,
at *5 (same)Plaintiffs should have provided affidavits from individuals with actual knowledge of

the facts, who can properly authenticate the damages, and the underlying recordsntlia for
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basis for the damages calculations. On the papers submitted, the Court cannot getgerniye
the damages owed.

Even if the Court were able to proceed with its damages assessment, a number of the
amountsappear to béncorrect or unverifiableAccordingly, in the interest of judicial economy
(should this application be corrected and refiled), the Court briefly highligdditional issues
with the current application.

A. Deductions Under the CBAS

The Court cannot discern the basis for the claimed amount of deductions owed from May
2015 through August 2018 the Complaint, Plaintiffs simgl alleged that the amount due was
“$696.40.” ECF No. 1, at 5. That number does not, howeymgrear anywhere in the Motion for
Default Judgment. Instead, the Affidavit simply states that the attachedibciomm reports
show(] contributions and wage deductions owing in the total amount of $10, 673.83.” ECF No. 9
1, at 4. Plaintiffs fail to indicate where the contribution reports designgtéeatuctions dueby
the Court’s reading, the repoeppear to relate only to contribute SeeECF No. 91. In fact,in
calculating the purported interest due on the contributions, Plaintiffs appearaoeasdentical
amountfor the total “contributions® as they did for the total contributiorssd deductions
Compare idat 5 $3,310.37 +$2,656.34 + $2,583.25 + $2,123.37 = $10,673.88d id. at 4

($10,673.83, “the total” contributions and deductions allegedly due).

7 The Courtaddresses deductions, liservesa nunber of confusing discrepancies in Plaintiffdotion. The
Affidavit cites “Defendants’ failure to remit employee wage deductions to IBEWheke Employer contributions
to the [Plaintiff Funds],” but then states only that “Plaintiff seek dasaghe arount of monies owed to the Funds.”
ECF No. 91, at 2. It latedescribes Defendant Marker, Inc.’s “default[] on . . . monthly douiions and remittance

of union dues deducted from employees’ pay,” ambies that Plaintiffs “are owed contributions aadittances,”
butit then describes the total sum owed as being for “delinquent contributiteresirand penalties and legal costs .
.. plus attorneys [sic] fees . . . and cosiis.’at 4, 6.

8 If Plaintiffs are using the term “contributions” herertfer to both contributions and deductions, that confusion
speaks to the lack of clarity afforded the Court in assessing damages.

15



Additionally, the Affidavit cites Section 3.09 of the CBAs as the basis of Defendant
Marker, Inc.’s obligation tonake the deductionSedd. at 3. But Section 3.09 provides that “[t]he
amount to be deducted shall be the amount specified in the approved Local Union Bylawvs.”
No. 1-1, at 14; ECF No.-R, at 9. The Court has no indication of that specified amount, nor any
further documentation to that end. Accordingly, even if the Motion for Default Judgmae
provided an actual amount for the deductions owed, the Court would have no basis on which to
determine its accuracy.

B. Contributions Under the CBAs

Plaintiffs’ claimed amount of contributions due from May 2015 through August 2015 does
not appear to be corredhe Plaintiff Funds include the Annuity Fund, the Health and Welfare
Fund, the JATC Fund, and the Pension Fitfal, in the Complaint, Plainfg listed amounts due
for the Pension Fund ($2,374.00); Health and Welfare Fund ($7,300.06); JATC Fund ($232.13);
and the “Labor Management Cooperation Committee And Administrative Managé&munsafit
($71.24). ECF No. 1, at 5f that final allegation is symwsed to be goint reference to the
“Administrative Maintenance Fund” provided for in Section 6.06 ofltiséde Agreementsee
ECF No. 11, at 25, and the “Local Labd&lanagement Cooperation CommittdeMCC)”
provided for in Section 8.01 of the ResidahfA\greementseeECF No. 12, at 20 Plaintiffs have
provided no basis on which they would have the authefitystanding—to seek contributionfor
thoseseparate, neparty fung, seeECF No. 1-1, at 25 (“Enforcement for delinquency payments
to the[Administrative Maintenancefund shall be the sole responsibility of fAeministrative
Maintenance]Fund or the Employers and not the Local Union.”); ECF N@, at 20 (“If an
Employer fails to make the required contributions to the [LMCC] Fund, the Trustaksave

the right to take whatever steps are necessary to secure complias®e.d)so Trustees of the
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Local 7 Tile IndusWelfare Fund v. EAQ Const€orp, No. 14 CV 4097(SJ)(CLP), 2015 WL
5793597, at *7-11 (E.D.N.Y. Sept. 30, 2015) (adopting report and recommendation).

Per the contribution reportsubmitted with the Motion foDefault Judgment the
contributions due to each Plaintiff Fund from May 2015 through August 2015 appear to be as
follows:

Health and Welfare: $2,266.28 + $1,817.33 + $1,765.05 + $1,451.40 = $7,300.06;

Pension: $737.00 + $591.00 + $574.00 + $472.00 = $2,374.00;

Annuity: $0.00 + $0.00 + $0.00 + $0.00 = $¢;0and

JATC: $71.24 + $57.57 + $56.87 + $46.45 = $232.13.

In total, those contributions amount to $9,906.19 ($7,300.06 + $2,374.00 + $0.00 + $2BAat13).
as discussedPlaintiffs offer only that the “contributions and wage deductionsether total
$10,673.83. ECF No. 9; at 4

C. Interest and Penalties Under the CBAs

Plaintiffs seek interst and penaltiesinder the CBAs for the contributions and dedudion
due. The Affidavit cites Section 6.07 of the Inside Agreement and “Section 6.0 (a) anft{i®”
Residential Agreement for Plaintiffs’ rights and obligations upon DeferMarker, Inc's failure
to make the requisite deductions and contributions. ECFpaf3. Section 6.07 appears under
Article VI, entitled “Fringe Benefits,” and it is not clear from the terms of tiséde Agreement
that the interesaind penalty provisions apply to delinquent deductions for dues to Plaintiff IBEW.
SeeECF No. 11, at 25 (providing that the delinquency provisions “shall control the enforcement
of payment of contributions and deductions to the several fringe benefit and related accounts unde

this Agreement,” and referencing “payment[s] made to the Funds”). With respketResidential

9 The Court notes that the contribution reports do not reflect any contributi@usto the Annuity Fund.
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Agreement, there is no “Section 6.0(a)” or “Section 6.0(b),” but Section 6.01a appears under
Article VI, entitled “Fringe Benefits,” and contains the same ambigudi Section 6.07 of the
Inside AgreemenSeeECF No. 12, at 16 (providing that the delinquency provisions “shall control
the enforcement of payment of contributions and deductions to the fringe benefits tedl rela
accounts under this Agreement,” and referencing “payment[s] made to the Fikikis)it may
be the case that these inclutkductions for Plaintiff IBEW’s dues, the Court has no explanation
or further guidance from Plaintiff84ost importantly, however, the Court cannot begin to assess
what interestor penalties might belue based on the provided percentages if the underlying
amounts(i.e., the deductions and contributions owarh in questionE.g, EAQ Const, 2015
WL 5793597, at *11.

D. Interest Due Under Agreement

Plaintiffs also seekhe unpaid interest due under the Agreement. Both the Complaint and
Affidavit assert that the amount due is $3,011.69. ECF No. 1, at 7; ECFN@t %.However,
the Courthasbeenunable to replicatthat number, and Plaintiffs provide no calculationtther
aid the CourtSee, e.g EAQ Const. Corp.2015 WL 5793597, at *11 (“[P]laintiffs’ submissions
do not contain sufficient information for the Court to determine how plaintiffs arrivedsdigure,
nor has the Court been able to duplicate plaintiffs’ calculations . .In dfdition, it appears that
the amount from the Agreemeinicludescontributionsowed to one of the separate, Auarty
funds addressed previously (the LMCC Fun8@eECF No. 14, at 2.As the Court already
observedPlaintiffs do notexplainhow they are entitled, or have standing, to recover money due

to a sepate fund, and—on the papers submitted—the Court cannot tell what is owed to whom.
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In sum, for the reasons providedlaintiffs’ request for damages is DENIED without
prejudice to renewal upon submission of proper authentication and documeoitétiemnounts
owed
V. Attorney’s Fees and Costs

Pursuant to the terms of the CBA&4aintiffs seek an award of $4,875.00 in attorney’s fees
and $500.00 in costs. ECF No:19at5-6. However, bcause the Couis denyingPlaintiffs’
request for damages wiill also denyPlaintiffs’ application for attorney’s feésand costst this
time, without prejudice to renewabee, e.g. EAQ Const, 2015 WL 5793597, at *15 (denying
request for attorney’s fees without prejudic&ji-Boro, 2013 WL 685377, at *4 (pgsbning
consideration of attorney’s fees and costs).

CONCLUSION

For the reasonstated Plaintiffs’ Motion for Default JudgmeECF No. 9)s GRANTED
against Defendant Marker, Inc. asite liability under the LMRA, but DENIED in all other
respectsPlaintiffs’ requests for damages and attorney’s fees and costs are DENELOUT
PREJUDICE to renewal.

IT IS SO ORDERED.

Dated: September 1,(2018

Rochester, New York W Z Q
HON. RRAMK P. GERACI,AR.

Chief Judge
United States District Court

10 The Courtnotesthat, while Plaintiffs consist of five partiesPlaintiff IBEW and the four Plaintiff Funedsthe
Affidavit describes legal work for only “the four Plaintiffsthe Annuity Fund, the Pension Fund, the Health and
Welfare Fund[,] and the Union.” ECF No:19 at 6. Indeed, the attached billing records list only those partids, wit
no mention of work performed for the JATC Futige remaining Plaintiff Fund
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