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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MARQUITA D. PARKER,

Plaintiff,
Case # 11TCV-252FPG

DECISION AND ORDER

NANCY A. BERRYHILL, ACTING
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

Marquita D. Parker @laintiff”) brings this action pursuant to the Social Security Act (“the
Act”) seeking review of the final decision of the Acting Commissioner ofeb&ecurity (“the
Commissioner”)that deniedher applicatiors for disability insurance benefit§'DIB”) and
Supplemental Security Income (“SSiider Titles Il and XVI of the Act. ECF No. 1. The Court
has jurisdiction over this action under 42 U.$€405(g), 1383(c)(3).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c). ECF Nos. 12, 14. For the reasons thavfahe Commissioner’'s motion is
GRANTED and Plaintiff's motion is DENIED.

BACKGROUND

On April 10, 2013 Plaintiff protectiwvely applied forDIB and SShwith the Social Security
Administration (“the SSA”).Tr.! 166-77. She allegediisability sinceNovember 16, 2016ue to
pinched nerves in her back and legs and ldvemk pain stemming from an injury she suffered
while working as a home health aide. 29, 199 OnJune 222015,Plaintiff, her daughter, and

vocational expert (“VE"Jay Steinbrenneestified at enearingbefore Administrative Law Judge

1 References to “Tr.” are to the administrative record in this matter
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William W. Weir (“the ALJ”). Tr. 38-74 OnMarch 1Q 2016, the ALJ issued a decision finding
that Plaintiffwas not disabled within the meaning of the Act. 232 OnMarch 1, 2017 ,the
Appeals Council denieRlaintiff's request for review. Td-6. ThereafterPlaintiff commenced
this action seeking review of the Commissioner’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and weer®rbas
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. 8§ 405(g). The Act holds that a decision by the Commissioner is
“conclusive” if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substardei@yi
means more than a mere scintilla. Bans such relevant evidence as a reasonable mind might
accept as adequate to support a conclusitdotan v. Astrue569 F.3d 108, 112 (2d Cir. 2009)
(quotation marks omitted). It is not the Court’'s function to “deterndimenovowhether [the
claimant] B disabled.” Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 1998) (quotation marks
omitted);see also Wagner v. Sec’y of Health & Human Se8@6 F.2d 856, 860 (2d Cir. 1990)
(holding that review of the Secretary’s decision isd@hovaand that the Seetary’s findings are
conclusive if supported by substantial evidence).
Il. Disability Determination

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the AcEee Parker v. City of Newolk, 476 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engaged intsilgstiaful

work activity. See20 C.F.R. § 404.1520(b). If so, the claimant is not disabled. If not, the ALJ



proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activiti® C.F.R. 8§ 404.152€), If
the claimant does not have a severe impairment or combination of impairmentsalisesan
concludes with a finding of “not disabled.” If the claimant does, the ALJ continuegptthsee.

At step three, the ALJ examines whether a claimant’saimpent meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impairment meets or medically equaisiténea of
a Listing and meets the duratiomafjuirement (20 C.F.R. § 404.1509), the claimant is disabled.

If not, the ALJ determines the claimant’s residual functional capacity ("*R&@ich is the ability
to perform physical or mental work activities on a sustained basis, notwithgdimitaions for
the collective impairmentsSee20 C.F.R. § 404.1520(¢&)-

The ALJ then proceeds to step four and determines whether the claimant’'s IRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, then he or she is not disiblel.he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies
Commissioner to show that the claimant is not disabled. 20 C.F.R. § 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate that the claimant “retaindual res
functional capacity to perform alternative substantial gainful work whicstseix the national
economy” in light of his or her age, education, andknexperience.See Rosa v. Callahath68

F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’'s Decision

The ALJ’s decision analyzeBlaintiff's claim for benefits under the process described
abowe. At step one, the ALJ found thRlaintiff had not engaged in Bstantial gainful activity
since the alleged onset datér. 2. At step two, the ALJ found th&iaintiff hasdegenerative
disc disease of the lumbar spisgatuspost microdiscectomywhich constitutes a severe
impairment Tr.22-24 At step three, the ALJ found thaishmpairmentdid not meet or medically
equal a.istingsimpairment Tr. 24.

Next, the ALJ determined that Plaintiéfitained the RFC to perforsedentaryvork? with
additional limitations. Tr24-3Q Specifically,the ALJ found thaPlaintiff canlift and carry no
more than ten pounds, bend occasionally, and sit or stand up to twahaunseld.

At step four, the ALJ found that this RFC preveRtaintiff from performing heipast
relevant work Tr.30. At step five, the ALJ relied ohé VE’s testimony to determine thHlgaintiff
can adjust to other work that exists in significant numbers in the national ecgh@nyheRFC,
age, @ucation, and work experience. Tr. 31-Epecifically, the VE testified that Plainti¢ould
work as aelephone survey worker or telephone solicito. 31. Accordingly, the ALJ concluded
that Plaintiffwas not “disabled” under ¢hAct. Tr.32.

Il. Analysis
Plaintiff argues that remand is required beca(lgethe RFC determination fails to

incorporatenerneed to lie down throughout the day, inability to sit for six hours out efgrt

2“Sedentary work involves lifting no more than 10 pounds at a timeecasionally lifting or carrying articles like
docket files, ledgers, and small tools. Although a sedentary job is defsiene which involves sitting, a certain
amount of walking and standing is often necessary in carrying out j@sdulobs are sedentary if walking and
standing are required occasionally and other sedentary criteria are met.” 208€ #R1567(a)416.967(a)
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hourworkday, ancheed for absences and “off task time” af&)the ALJ’s credibility assessment
is improper. ECF Nall at 811. The Court will examine each of these arguments in turn.

A. Plaintiff's RFC

RFC is defined asvhat an individual can still do despite his or her limitatiom¥smond
v. Astrue No. 11CV-0818 (VEB), 2012 W16648625 at *5 (N.D.N.Y. Dec. 20, 2012) (quoting
Melville v. Apfel 198 F.3d 45, 52 (2d Cir. 1999)). To determine a claimant’'s RFC, “the ALJ
considers a claimardt’physical abilities, mental abilities, symptomatology, including pain and
other limitations thatould interfere with work activities on a regular and continuing Basdk.
(citing 20 C.F.R. § 404.45(a)) see als®?0 C.F.R. § 416.945(ajAn RFC finding will be upheld
when there is substantial evidence in the record to support each requiremeninlise
regulations. Id.

According toPlaintiff, the ALJ’'s RFC finding is not supported by substantial evidence
becausdhe ALJ ignored ‘ample evidence in the record” thettehad to lie down frequently to
alleviate her back paimnd. at 12. This “ample evidenceihcludes her owmearingtestimonyand
multiple doctors’ reportshat supposedly substantidtes claim. SeeTr. 28487, 388-92, 612.
Plaintiff, however, mischaracterizes these doctoeports. The reportdocument Plaintiff's
subjective complaintso her providersabout her inability to sit for most of the dayot her
doctors’ opiniongegarding thesame See Burden v. Astrug88 F. Supp. 2@69, 276 (D. Conn.
2008)(“While a claimarit selfreported symptoms are certainly an essential diagnostic tool, that
does not automatically transform them into medical opiijon

The subjectivity ofPlaintiff’'s evidence des notmakeit irrelevant. To the contrary
subjective evidencis entitled to “great weight” when supported by objective medical evidence.

Melchior v. Apfel 15 F. Supp. 2d 215, 219 (N.D.N.Y. 1998ge alsoSimmons v. U.S. R.R.



Retirement Bd.982 F.2d 49, 56 (2d Cir. 1992Here, he ALJdid not summarily diegard
Plaintiff's subjective evidence; inste&é considered it andltimately determinedhat Plaintiff's
“complaints suggest a greater severity of symptoms than can be shown bjgcthieeobvidence
alone.” Tr. 29.

In assessing the objective evidenite ALJ complied with the “treating physician rule,”
which requireshim to give controlling weight to the opinion Bfaintiff’s treating physicianf it
is “well supported by medically acceptable clinical and laboratory d&gntechniques ahis not
inconsistent with the other substantial evidence in the case re26r@.F.R. § 404.1527(c)(2)
416.927(c)(2)see also GreelYounger v. Barnhast335 F.3d 99, 106d Cir. 2003). The ALJ
gave controlling weight to the opinionstodating physicialr. Zair Fishkinwhodetermned that
Plaintiff could lift tenpounds and sit for two hours at a time before taking a bse@dr. 565
572, because the ALJ concludddat Dr. Fishkin’s assessment was consistent withrdcord
medical evidencé Tr. 30 see als®0 C.F.R88 404.1527(¢}); 416.927(c}4) (the ALJ will give
more weight to ampinionthat is consistent with the record as a whol&$. the ALJ noted, Dr.
Fishkin’s opinionas to Parker’s lifting and sitting limitationalong with his recommendation that
she take a break every two houwsiresponds to the exertional requirementseafentaryvork.
See20 C.F.R. 88 404.1567(a), 416.967(&edentary work involves lifting no more than 10
pounds at a time and occasionally lifting or carrying articles like dockst fédgers, and small
tools.”); S.S.R. 98p, 1996 WL 374185, at *.S.A.July 2, 1998 (noting that workdaysclude
breaks and a lunch period).

Additionally, Dr. Fishkin did not mention that Plaintiff would need to be absent fraik, wo

so the ALJ reasonably inferred thilaintiff needed that limitatiorSee Diaz v. Shalal®9. F.3d

3 The consistent medical evidence in the record includes MRI and EMG teks rmsd observations of other
physicians that Plaintiff's pain was minim&leeTr. 25-29.
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307, 315 (2d Cir. 1995) (ALJ properly relied on the absence of findings in the record regarding
the plaintiff s alleged inability to sit}Samuel v. Commof Soc. Se¢13 Civ. 1939 (BMC)2014

U.S. Dist. LEXIS 163220, at *4 (E.D.N.Y. June 3, 2014) (the consultative exdsiherough
report concluded only that the plaintiff was restricted from heavy lifting,es8 itk was permitted

to inferthat the plaintiff did not have other restrictions).

The ALJalso gavesignificantweightto Drs. Kogars and Plunkett’s evaluations, which
raised serious questions about the biological source of Plaintiff's complaints. Tst&ftg(that
there was “no clear explanation” fowhy [Plaintiff] should have a cord syndrome” and that
Plaintiff may need a “neurologic evaluation” in the futurédditionally, the ALJ gave “some
weight” to the opinion of consultative examinBr. Donna Miller who examined Plaintiff and
determinedhat she had amild to moderate limitation for heavy lifting, bending, and carrying.
Tr. 28.

The ALJ also considered Plaintiff’'s daily activities and found that theg wet limited.
SeeTr. 23, 25. These activities include attending school to be a medical assistanigvi@iki
exercise, cooking and cleaning, and using public transport&menlr. 21013. The Second
Circuit has found these activitieempatible with the demands lijht work—a less restrictive
exertionalcategory than theedentary worlcategory to whichthe ALJ assigned PlaintiffSee
Cichockiv. Astrue,729 F.3d 172, 178 (2d Cir. 2013).

After reviewing the ALJ’s decision, the evidence he reliedamal otherecordevidence
the Court finds that the ALJ’s decision was based on substantial evidencthat Plaintiff has

not met her burdérto show that her RFC is more limited than that found by the 8&8.Proper

41n her reply brief, ECF No. 15, &htiff argues that the ALJ did not duly consider treating speciatipisions that
she was 75% disabled. However, the ALJ expressly discounted those spiegause they wetbased on NYS
Workers Compensation Board standards, rather than Sociaiit@etisability standards$. Tr. 30.
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v. Astrue Civ. No. 6:10cv-1221 (GTS/DEP), 2012 WL 1085812, at *13 (N.D.N.Y. Feb. 28,
2012).

B. Credibility Determination

“The ALJ has the discretion to evaluate the credibility of a claimant and to arawve at
independent judgment, in light of medical findings and other evidence, regarding theténte e
of the pain alleged by the claimantJackson vAstrue No. 1:05CV-01061 (NPM)No. 1:05
CV-01061 (NPM)2009 WL 3764221, at *7 (N.D.N.Y. Nov. 10, 2009) (citidarcus v. Califanp
615 F.2d 23, 27 (2d Cif.979)). The ALJ’s credibility findings “must be set forth with sufficient
specificity to permit intelligible plenary review of the record?helps v. Colvin20 F. Supp. 3d
392, 403 (W.D.N.Y. 2014) (quotation marks and citation tadjt

“[T] he court mustipholdthe ALJ’sdecision to discount a claimant’s subjective complaints
of pain” if the finding is supported by substantial evidendackson2009 WL 3764221, at *7
(quotation marks and citation omitted). “It is the function of the Commissioner,en\tiewing
court, to ‘resolve evidentiary conflicts and to appraise the credibility ofesses, including the
claimant.” Id. (quotingCaroll v. Sec’y of Healtl®& Human Sers, 705 F.2d 638, 642 (2d Cir.
1983)).

The ALJ must consider all of the claimastatements about he&ymptoms and how those
symptoms affectdrdaily activities and ability to work. 20 C.F.Rg 804.1529416.929effective
June 13, 2011 to Mar. 26, 2017However, the claimdis statements about heymptoms will
not alone establistiisablity. 1d. Thus, the ALJ must follow a twstep process when considering
the claimant’s alleged symptoms and their effect endhility to work. TheALJ must first
considemwhether the medical evidence shows any impairment that “could reasonabjyeloteex

to produce the pain or other symptoms all¢gedid. at 88 404.1529(a)416.929(a) If such an



impairment is shown, the ALJ must evaluate the “interaitgt persistence” of thelaimants
symptoms to determine the extent to which they liraiiork capacity. Id. at 88 404.1529(c)(1),
416.929(c)(1).

When the objective medical evidence alone does not substantiate the claimarg alleg
symptoms, the ALJ must assese tiredibility of the claimant’s statementsonsidering the
following factors: (1) the claimant’s daily activities; (2) the looati duration, frequency, and
intensity of the claimant’'s symptoms; (3) precipitating and aggravating $ady the type,
dosage, effectiveness, and side effects gfraadication taken talleviatesymptoms; (5) other
treatment received to relieve symptoms; (6) any measures the claimant has takkeveéo
symptoms; and (7) any other factors concerning the claimant’s functiomgations and
restrictiors due to symptomdd. at 88 404.1529(c)(3)(iJvii), 416.929(c)(3)(i)vii).

Here, the ALJ found that Plaintiff's medically determinable impairments aeakbnably
be expected to cause the alleged symptoms, but that her statements concernirgnghe int
persistence, and limiting effects of these symptoms Wesk credible in light of the medical
evidence.'Tr. 29. Specifically, the ALJXook issue with the fa¢chatPlaintiff declined surgery and
did not use her prescribed TENS mactementhough the claimant alleged pain at a level of 10/10.
The ALJ’s criticism is valid, as dindividual’s statements may be less credible ifthe medical
reports or records show that the individual is not following the treatment as lpeelScis.S.R.
96-7p, 1996 WL 374186at*7 (S.S.A. July 2, 1996) see als®®0 C.F.R.§§ 404.1529(c)(3)(v),
416.929(c)(3)(v) (the ALJ is entitled to consider treatment received to rgd@wveor other

symptoms).

5S.S.R. 967p was superseded by S.S.R-316 which became effective on March 28, 2016. S.S.R@&owever,
remains the relevant guidance for the purposéofer’sclaim, which was decided dviarch 10, 2016 See Bailey
v. Colvin No. 1:15CV-00991 (MAT), 2017 WL 149793, at *5 n.2 (W.D.N.Y. Jan. 14, 2017).



Plaintiff counters that she did not use the TEN&chne because it waseffectiveand
that she declined surgery because she hadyearold child at home. However, Plaintiff told
doctors that the TENS machine helped a Idihel never complained that it was ineffectiBee
Tr. 388. Additionally, she had surgery in the fastien he children were even younger, so the
ALJ guestioned the credibility of Plaintiff'statement that she did not want surgery to interfere
with childcare duties. Furthermore, the ALJ found her stated reason for dgdumigery to
conflict with her previousstatemerd that she did not do significant childcare. Tr. 28.was
appropriatdor the ALJ to note this inconsistency in Plaintiff's statements, “‘a&rong indication
of the credibility of anindividual's statements is their consistericg.S.R. 967p, 1996 WL
374186, at *5 It is the ALJ’s duty to “compare statements made by the individual in connection
with his or her claim for disability benefits with statements he or she made otitar
circumstances, when such information is in the case record,” as the Ahdrdittl.

After reviewing the record and the ALJ’s credibility analysis, the Couatsfthat the latter
is supported by substantial evidence.

CONCLUSION

The Commissioner’s Motion for Judgment on the Pleadings (ECF Niis GRANTED,
and Plaintiffs Motion for Judgmat on the Pleadings (ECF No.)1® DENIED. Plaintiff's
Complaint (ECF No. 1) is DISMISSED WITH PREJUDICE. The Clerk of Courtrisctid to

enter judgment and close this case

8 Although the Court isuncertain that Plaintiff's reticence over additional surgery undermines &dibdity, the
ALJ’s reasoning in believing so was rational. If “evidence isepigble to more than one rational interpretation, the
Commissioner’s conclusion must be upheMclntyre v. Colvin 758 F.3d 146, 149 (2d Cir. 2014).
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IT 1S SO ORDERED.

Dated: August 29, 2018
Rochester, New York W :Z Q

RANKP GERACI, JR.
ChlefJudge
United States District Court
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