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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JUSTIN SATHUE,

Plaintiff,
Case #L7-CV-747FPG
V.
DECISION AND ORDER
NIAGARA CITY POLICE
DEPARTMENT, et al.,
Defendants.

Pro sePlaintiff Justin Sathue has filed a Complaint (ECF No. 2), Amended Complaint
(ECF No. 3), and proposed Second Amended Compléi@€F No. 71) against Defendants
NiagaraCity Police Departmer(the Niagara Falls Police Departmer@heriff of Nagara County
(the NiagaraCountySheriff's Office)? Niagara Falls Mayor Paul Dyster, the State of New York,
and Niagara Falls Police Superintendent E. Bryan DalPorto. Plaintiffsaldes permission to
proceedin forma pauperisSECF No. 1). The Court finds that Plaintifieetsthe statutory
requirements to proceed as a poor person pursuant to 28 U.S.C. § 1915(a). Thereforks Plaintif
request to procead forma pauperiss granted. The Court has also screened Plainfiffiended
Comphint with respect to the 28 U.S.C. § 1915(e) criteria, as discussed below.

BACKGROUND

Plaintiff takes issue with three incidents involving law enforcement in Nidgals, New

York. First, he describes an altercation that occurred at a Panera Bregwhlonapproximately

March 8, 2017. ECF No. 3, at Rlaintiff claims that, in response to another customer allegedly

! Plaintiff's proposed Second Amended Complaint is titled “Third Amended Gomtgl but—by the Court’s
review—it is the second.

2 Plaintiff's descriptions of the party he lists as “Sheriff of Niagarair@g' seem toindicate that the intended
defendant is théliagara County Sheriff's OfficeSee, e.g.ECF No. 3, at 2 (listing Defendant as “Niagara County
Sheriff's Office”); ECF No. 71, at 2 (assigning the descriptor “Niagara Sheriff” to “Niagara Courgyifsh Office”).
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harassing him, he threw a menu at that customer, who then called the Igolieaur officers
responded to the call and “interrogated’aiRtiff. 1d. Based onone officer’'s “authoritarian
manner,” Plaintiff filed complaints with Governor Cuomo, Mayor Dyster, and Supedant
DalPorto.Id.

Second, Plaintiff recounts an incident from approximately March 31, 2017 that acatirre
a Niagardralls #Eleven locationld. at 3 He maintains that, when he left the store, a police officer
“was waiting outside in an aggressive, inhumane, grossly unprofessional reanjséci.” |d. By
Plaintiff's account, the officer approached him and “startedterogate [him]. . . for almost 4
minutes” Id. The exchange ended when Plaintiff “just left, as [he] was not being detained or
arrested Id.

Finally, Plaintiff describes an encounter frahaly 14, 2017, when he was walkiramn
Niagara Falls Boulevardhile wearing a weighted running vest, bathing suit, and weightlifting
shoesld. He claims that an officer stopped him, drew his gun, and told him to put his hands up.
Id. at 8. Plaintiff states that he threw his phone and put his hands up, at whictapteast six
other officers” arrivedld. He “was placed in handcuffs. asked a series of interrogatory questions
.. .. [and] searchedld. When Plaintiff asked why he was being questioned and searched, officers
informed him that someone hadledlin a report that he was wearing explosilegsPlaintiff also
maintains that an officer attributed the “aggressive[]” response to Hlasutiying a gun, which
Plaintiff deniesSee idat4.

In describing these three exchanges with law enforcem&ntiff only mentions a search
in the context of the runnirgest incident. However, later in his Amended Complaint, he alleges

that “[s]earching my person was part of each and every one of these instaneaebwadseforced



to succumb to the blatant and gross abuse of power of a civil semdaccordingly, the Court
understand®Ilaintiff to be claiming that he wadso searched during each encounter.
LEGAL STANDARD

Section 1915 “provide[s] an efficient means by which a court can screen fdisanids
legally insufficient claims.” Abbas v. Dixon480 F.3d 636, 639 (2d Cir. 2007) (citiBakur v.
Selsky 391 F.3d 106, 112 (2d Cir. 2004)). Pursuant tb985(e), theCourt shall dismiss a
complaint in a civil action if, at any time, the Court determines that the actiors ftivolous or
malicious; (2) “fails to state a claim on which relief may be grahtext (3) “seeks monetary
relief against a defendant whoirmmune from such relief.28 U.S.C. 8§ 1915(e)(2)(B)&iii).
Generally the Court will afford gro seplaintiff an opportunity to amend or be heard prior to
dismissal “unless the court can rule out any possibility, however unlikelyghtroe, that an
amended complaint would succeed in stating a claifbbas 480 F.3d at 63@nternal quotation
marks omitted). However, leave to amend pleadings is properly denied wiesrdraent would
be futile. See Cuoco v. Moritsug222 F.3d 99, 112 (2d Cir. 200@uffolo v. Oppenheimer &
Co, 987 F.2d 129, 131 (2d Cir. 1993) (“Where it appears that granting leave to amend is unlikely
to be productive . . . it is not an abuse of discretion to deny leave to amend.”).

DISCUSSION

Plaintiff brings his claims “under 42 U.S.C. 814141 (‘Law Enforcement Misconduct
Statute”),18 U.S.C. 8242 (‘Conspiracy against Rights’), 18 U.S.C. 8242 (‘Deprivation of Rights
under color of law’), 18 U.S.C. [B961(‘Racketeering [sic] and Corrupt Onmgaations Act’) and
the FourthAmendment."ECF No. 3,at 1. Plaintiff alsaeferenceshe Civil Rights Act of 1964,
the New York State Human Rights Law, and the New Y®tate Sexual Orientation Noen

Discrimination Act See id.at 4. He seeks the followingelief: “$2,000,000.00 for emotional



distress, public humiliation and undue stress directly relating to the acticacskdhéreof of the
Defendants”; “[iijmposing reasonable restrictions on the Defendants to prewerg @inlawful
occurrences pursuant i@ U.S.C. 1964 (a)”; “[clompensation pursuant to 18 U.S.C. 81964 (c)
that this court deems reasonable, just and proper”; “Punitive, Special, and AgdrBambages

in an amount this court deems just and proper”; “[clompensation in an amount this cost dee
reasonable for malicious prosecution, attempted false arrest, Gross/Ong@ognduct,
Harassment, Slander, Prejudice and deliberate discrimindtidfa]ttorney fees, costs and
disbursements as well as the cost to litigate and prosecute this aatiotja] collectiveletter of
apology,certification and promise from the Niagara City Police Department, Sheffagara
County, [Mayor] Paul Dyster and Superintendept Bryan DalPortahat this type of treatment
will not continue.” ECF No. 3, at 5.

Readimg Plaintiffs Amended Complainkiberally, a number of his aims are legally
frivolous, and—even under a liberal constructiefne fails to state a claim against asyable
defendant.Upon review,the proposed Second Amended Compldames nobetterthan the
Amended Complaintit adds little factual substance, and it still $aib state a claim against any
defendantsubject to suit.

l. Criminal Statutes
Plaintiff attempts to bring claims under 18 U.S.C. 88 241 and 242. Both statutes are

criminal, and neither creates a private cause of ac8ee, e.g.Robinson v. Overseas Military

3 Plaintiff mentions these causes of action for the first timfds prayerfor relief. SeeECF No. 3, at SNevertheless,
the Court has reviewed the pleadingth respect to these clainasd determined that Plaintiff fails to state a claim
on anyviable front.The onlycognizable and otherwiasaddressed federal claappears tbemalicious prosecution
under the Fourth Amendment, but Plaintiff has not actually peesecutedSee, e.gMitchell v. City of New York
841 F.3d 72, 79 (2d Ci2016) (explaining that “the commencement or continuation of a criminaépding” is part
of the requisite showing “under both [§] 1983 and New York State Iaw")he extent that thmention of‘attempted
false arrestis construed aslleging afalse arest under the Fourth Amendment, this claim would fail for theoresas
discussednfra regarding any claims brought pursuant to § 1@83wouldthe malicious prosecution claim)
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Sales Corp.21 F.3d 502, 511 (2d Cir. 199Muhammad v. SmitiNo. 3:13cv-760 (MAD/DEP),
2014 WL 3670609, at *7 (N.D.N.Y. July 23, 2014)pdrini v. Sebelius No. 14-CV-
3137(SJF)(ARL), 2014 WL 2446073, at *4 (E.D.N.Y. May 29, 2014)cakdingly the claims
Plaintiff brings pursuant to those statutes must be dismisser 28 U.S.C8 1915(e)(2)(B)(i)as
legally frivolous, because they latén arguable basis. .in law.” Neitzke v. Williams490 U.S.
319, 3251989);see also, e.gSheehy v. Browr835 F. App’x 102, 104 (2d Cir. 2009) (summary
order) (“[C]laims based on the violation of federal criminal statutes, ss1d!8 &.S.C. 88 241
242][] . . . are not cognizable, as federal criminal statutes do not provide private afeastion.”).
Il. Law Enforcement Misconduct Statute

Plaintiff also attempts to bring claims pursuand®U.S.C .8 14141, since transferred to
34 U.S.C8§12601. However 12601 provides no private right attion e.g, Miller v. Carpinellg
No. 06 CV 12940(LAP), 2007 WL 4207282, at *5 (S.D.N.Y. Nov. 20, 26a7pnly authorizes
the Attorney General to obtain relisge34 U.S.C.§ 12601(b). Accordingly, these claimsust
be dismissed under 28 U.S.C1%15(e)(2)(B)(i)as legally frivolous.
1. Discrimination Claim

In his Amended Complaint, Plaintiff alleges that his exchanges with law emfentevere
“a sole result” of his “skin color (brown/tan) . . . national origin and sexual orientaSeeECF
No. 3,at 4;see also idat 2 (specifying that Plaintiff is “an Italian, Hebrew American citizen” and
“member of the LGBT community”Plaintiff does not explain this claim any further, nor does he
provide any factsto suggest discrimination on any of these baskss Plaintiff’'s broad and
conclusoryallegationof discriminationmust be dismissed under 28 U.S8@.915(e)(2)(B)(ii) for

failing to state a claimen which relief can be granted



Even if the Court look$o the proposed Second Amended Complaint, Plaintiff's twice
amended discrimination claim would still fail to survive. In the proposed Secondhdete
Complaint, Plaintiff specifically alleges violations of Title Il of the Civil Rightst Af 1964, 42
U.S.C 88 2000a2000a6, which prohibits discrimination in designated places of public
accommodatiorSee42 U.S.C. § 2000a. He claims that the runruegt incident olduly 14, 2017
occurred as “a sole result of [his] skin color, [his] national origin and [his] kexieatation.”

ECF No. 71, at 1#18. Notably, however, the proposed Second Amended Complaint does not
includeany reference t@laintiff’'s own race, color, or national origiBeeECF No. 71; see also

42 U.S.C. 8§ 2000a(a) (barring discrimination “on the ground of race, color, religion, or hationa
origin” in specified places of public accommodatiokg.a resultneither the Amended Complaint

nor the proposed Second Amended Complaint incladgdacts suggesting discrimation on the
claimed bases.Moreover, it does not appear that Plaintiff was evenanplace of public
accommodation subject to Title-Hat the time of the incident, he was apparently on the street.
See, e.gBen v. Garden DisAss’'n No. 12-174, 2012 WL 2371395, at *1 n.4 (E.D. La. Mar. 13,
2012);Ford v. New Britain Trans. CpNo. 3:03CV150 (MRK), 2004 WL 3078827, at *3 (D.
Conn. Dec. 21, 2004).

V. Claims Against the State of New York

Plaintiff appears to seek damages from the State of Newk. Yowever, the Eleventh
Amendment bar federal claims against stgteabsent their consent to such suit an express
statutory waiver of immunitySee Will v. Mich. Dep’t of State Poljc491 U.S. 58, 66 (1989);
Kentuckyv. Graham 473 U.S. 159, 169 (1985). New York has not consented to suit in federal
court,see Trotman v. Palisades Interstate Park Com®&Y F.2d 35, 40 (2d Cir. 1977), nor has

Congress abrogated states’ immunity in enac8n$983 or RICO,the bases of Plaintiff's



remaining clans, see Dube v. State Univ. of N.900 F.2d 587, 594 (2d Cir. 199@)igcussingg
1983);Molina v. New York956 F. Supp. 257, 260 (E.D.N.Y. 1998iscussing 8983 and RICQ)
Accordingly, Plaintiff's claims against the State of New York must be dgedisnder 28 U.S.C.
§ 1915(e)(2)(B)(iii) for seeking “monetary relief from a defendant who iswime from such
relief.”

V. Claims Against the NiagaraFalls Police Departmentand Niagara County Sheriff's
Office

Plaintiff attempts to assert claims against the Niagara Falls Police Department gaidNia
County Sheriffs Office. Of the remaining claims in Plaintiffs Amended Complaihts Fourth
Amendment claim and his civil RICO claimmeithe is cognizable against eitheeféndantAs
administrative arms diagara Falls and Niagara County, the Niagara Falls Police Department
and Niagara County Sheriff's Officare part of those same municipalifigbey are not
independent, suable entiti€See, e.g.Perros v. County of Nassa@38 F. Supp. 3d 395, 400
(E.D.N.Y. 2017) (“It is wellestablished that ‘[u]jnder New York law, departments that are merely
administrative arms of a municipality do not have a legal identity separate andrapathe
municipality and, therefore, cannot sue or be sued.” ” (qud@ings v. Lynbrook Police Dep't
224 F. Supp. 2d 463, 477 (E.D.N.Y. 2002)yhe claims against the Niagara Falls Police
Department and Niagara County Sheriff's Offioest therefore be dismissedder 28 U.S.C§
1915(e)(2)(B)(i)as legally frivolous.

Even if Plaintiff’'s claims were construed to be asserted against the actual miitnéspa
the City ofNiagara Falls and Niagara Countyhey would still fail. Municipalities “cannot be
held liable in a RICO case as a matter of laMrdoks v. Town o€ortlandt 997 F. Supp. 438,
457 (S.D.N.Y. 1998) With respect to any claim brought un@t983 which includes Plaintiff’s

Fourth Amendment clain®laintiff would need to plead a constitutional deprivation resulting from



“action pursuant to official muaipal policy.” Connick v. Thompsorb63 U.S. 51, 60 (2011)
(quotingMonell v. Dep't of Social Servs. of N.Y,.€36 U.S. 658, 694 (1978However, Plaintiff
does not plead any facts relatedhie execution of a policy or custom of the City or County—his
sole contentionappear toelate to the actions of individual persoAscordingly,if the defendants
are treated as the actual municipalities, tRkntiff's RICO claim wouldstill bedismissedinder
28 U.S.C.8 1915(e)(2)(B)(i) adegally frivolous andany causef action brought pursuant ®
1983 would be dismissed under 28 U.S.@985(e)(2)(B)(ii) for failing to state a claim.
VI. Claims AgainstMayor Dyster and Superintendent DalPorto

Plaintiff has sued Mayor Dyster and SuperintendaiPorto in their official capacities.
SeeECF No. 3, at 1; ECF No-Z, at 1.Like the Niagara Falls Police Department and Niagara
County Sheriff's Office, Mayor Dyster and Superintendent DalPorto cannot beidigkl on a
civil RICO claim. SeeFrooks 997 F. Supp. at 45F[B]ecause [a municipality] cannot be held
liable under RICO as a matter of law, neither may the [municipality’s] emgdayetheir official
capacities.”)Accordingly, PlaintiffsRICO claim against them must be dismisseder 28 U.S.C.
81915(e)(2)(B)(i)as legally frivolous. With respect to a claim brought urglE983, a suit against
a municipal employee in an official capacity psoperly understood aa suit against the
municipality.See, e.gDavisv, Lynbrook Polie Dep’t 224 F. Supp. 2d 463, 477 (E.D.N.Y. 2002)
For the reasons discuss@&laintiff fails to plead any facts to support holding either the City of
Niagara Falls or the Niagara County Sheriff's Office lidbleany constitutional violations under
§ 1983.

Even if the claims were construed to be brought against Mayor Dyster anth&unoimnt
DalPorto in their individual capacities, they would still faflo sufficiently plead individual

liability under 8 1983, Plaintiffmust provide facts showing each “defendant’s personal



involvement in the alleged constitutional deprivatio@rullon v. City of New Havery20 F.3d
133, 138-39 (2d Cir. 2013). Dolon v. Coughlinthe Second Circuit instructed that

[tlhe personal involvement of a supervisory defendaang be shown by evidence that: (1)
the defendant participated directly in the alleged constitutiondatoa[;] (2) the
defendant, after being informed of the violation through a report or appeal, fadededy

the wrong[;] (3) the defendant created a policy or custom under which unconstitutional
practices occurred, or allowed the continuance of such a policy tondtis(4) the
defendant was grossly negligent in supervising subordinates who ceththitwrongful
acts[;] or (5) the defendant exhibited deliberate indifference to the nffersons] by
failing to act on information indicating that unconstitutional acts werardog.

58 F.3d 865, 873 (2d Cir. 1995). Whether the pleadtagdardarticulated inAshcroft v. Igbal
556 U.S. 662 (2009), heightened the showings formerly sufficient @aendoes not affect the
Court’s analysis, because Plaintiff's clai@gainst Mayor Dyster and Superintendent DalPorto
would fail to survive everColons requirementsSee, e.g.Grullon, 720 F.3d at 139 (using the
same approach).

In both his Amended Complaint and proposed Second Amended Complaint, Plaintiff
maintains that he filed complaints with Mayor Dyster and Superintendent Dal&ter the
incident at Panera BreaBeeECF No. 3, at45; ECF No. 71, at 4. He does not, however, “allege
when and where thogeomplaints]jwere sent, what they said, or how they were s&atillory v.
Cuomq 616 F. App’x 12, 14 (2d Cir. 201%8ummary order) (determining that the distriotict
hadcorrectly dismissed claims of personal involvemerwmpare id.with Grullon, 720 F.3d at
140-41(instructing that, where the court had a copy of the letter in question, thefplamtid
be entitled to an inference of the supervisory defetsl@wareness where the pleadings also
“contained factual allegations indicating that the [l]etter was sent to the (@efignat an

appropriate address and by appropriate meaR&)her,Plaintiff simply maintains that Mayor



Dyster and Superintendent Pairto were “made aware of and briefed regarding these métters.
ECF No. 3, at 4. Without more, Plaintiff fails to sufficiently plead the personalvierant
required to hold a supervisor individually liable under § 1983. Thus, construiafidhationsas
asserte@dgainst Mayor Dyster and Superintendent DalPorto in their individual capatoiés not
savethese claim$rom dismissal.
VIl.  Opportunity to Amend

While the Court understands that it shofukekly give leave to amendeeFed. R. Civ. P.
15(a)(2),Plaintiff has already submitteth Amended Complaint and a proposed Second Amended
Complaint.The Court also notes that, since the filing of his proposed Second Amended Complaint
(ECF No. 71), Plaintiff has continuedo sendthe Courtletters and documentscontaining
descriptions ofadditionalexchangesvith which he takes issuSeeECF Nos. 1312, 14-21.To
the extenthat Plaintiffwanted to the Court to consider new matehalshould have submitted a
formal motion to the CourNevertheless, the Court has reviewed these documents and determined
that they do not remedy the defects in these pleadiingsCourtthusdeclines to permit Plaintiff
to further amend higsmended Complaint or proposed Second Amended Complaint, as such

repleading would be futil&SeeRuffolq 987 F.2d at 131.

4The proposed Second Amended Complaint wouldamdigithe following: (1) “d of the Defendants including their
superiors have been made aware of their wrongdoings on no less thsep@vate occasions since 03/08/2017 via
USPS First Class Mail and other mailing methods”; (2) “[a] report dibtip harassment was submitted tomFvia
an online channel on 03/15/201&hd (3) “[a]n additional report for public harassment was submitted RN
07/06/2017 via the same online channel.” ECF Nb, & 11. Plaintiff also maintains that Mayor Dyster’s notice
and briefing of the mégrs was “within 48 hours by USPS First Class Mail after Event | oattrick
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CONCLUSION

For the foregoing reasons, Plaintiff's motion to proceefrma pauperiss GRANTED,
and the Amended Complaint (ECF No. i8 DISMISSED WITH PREJUDICE Given the
dismissal of Plainftf’'s federal claims, the Court declines to exercise jurisdiction over any
remaining state law claims, which aheisDISMISSED WITHOUT PREJUDICESee28 U.S.C.

§ 1367(c)(3). Plaintiff's Motion to Appoint Counsel (ECF No. 13) is DENIED AS MOOT.

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this Order
would not be taken in good faith, and leave to appeal to the Court of Appeals as a pooisperson
denied. See Coppedge v. United Staté89 U.S. 438 (1962). Requegigproceed on appeal as a
poor person should be directed, on motion, to the United States Court of Appeals for the Second
Circuit, in accordance with Rule 24 of the Federal Rules of Appellate Procedure.

The Clerk of Court shall close this case.

IT IS SO (RDERED.

DATED: January 25, 2018
Rochester, New York W : 2 Q

HON NK P. GERACI/JR.
Chle udge
United States District Court
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