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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DIANE RENEE BATT, 8
Plaintiff, §
8§
V. 8 Case#t 1:18CV-92-DB
8§
COMMISSIONER OFSOCIAL SECURITY, 8 MEMORANDUM DECISION
8 AND ORDER
Defendant 8

INTRODUCTION

Plaintiff Diane Renee BaftPlaintiff”) brings this action pursuant to the Social Security
Act (the “Act”) seeking review of the final decision of the Commissioner of Social Seéiimity
“Commissioner”that denied her application for Disability Insurance Benefits (“DIB”) undkbs T
Il of the Act and her application for supplemental security income (“SSI”) under TitleoKiHe
Act. SeeECF No. 1The Court has jurisdiction over this action under 42 U.S.C. 88 405(g), 1383(c)
and he parties consentéd proceed before the undersignadaccordance with a standing order
(seeECF. No. 10.

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c5eeECF Nos.7, 8.For the reasonsa forth below the Commissioner’'s motion
(ECF No. §is GRANTED, and Plaintiff's motionECF No. § is DENIED.

BACKGROUND

Plaintiff protectivelyfiled for benefits under Titles Il and XVI, on April 9, 2018eeECF
No. 6, Transcript Tr.) Tr. 60, 70. She alleges disability beginning December 2,,2DE3X0" heart
attack COPD,IBF, skin cancers, hypothyroid, arthritis, [and] high blood pressiie.61, 71.
Plaintiff isinsured for Title I, SociaBecurity Disability benefits through September 30, 2016. Tr.

12. Plaintiff’'s applications were initially denied on August 20, 2014, after whichresipgested a
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hearing.Plaintiff’'s hearing was held before Administrative Law Judge MelissaJhimes (the
“ALJ") on October 13, 2016°laintiff appeared and testified at the heamng was represented
by counsel. Tr. 10, 289. A vocational exper{“VE”), Robert A. Mosely,alsotestified at the
hearing Tr.15. The ALJ issued a decision on December 5, 2fiding that Plaintiff was not
disabled under sections 216(i) and 223(d) of the Act with respect to DIB, and not disabled under
sections 1614(a)(3)(A) of the Act with respect to.98121.0n November 20, 20]1te Appeals
Council denied Plaintiff's requesbif further review. Tr. 6. The ALJ’s decision thus became the
“final decision” of the Commissioner subject to judicial review under 42 U.S.C. § 405(Q)

Plaintiff was 48 years old at the onset of her disability and turned 50 in March off2015.
15. She completed schooling through the 12th grade. Tr.THg&Olast jobPlaintiff held was as a
tank cell operatofor GM, makingparts for radiators. Tr. 290. Plaintiff heldthis positionfrom
late August 20130 December 2. 2013r. 24), when shalleges sh&vasterminated because she
was not working fast enough and failed to meet qu@as29-31). Plaintiff had also performed
work cleaning houses, parks, ancbastruction site, and babysitting her grandchildren. F8&1
At her October 13, 2016 hearing, Plaintiff testified that she became disabledtemBber 2, 2013.
Tr. 24. Shalsotestified that based on a doctor's recommendation, she purchased a canelfor herse
in 2014. Tr. 36. Shetated she experienced daily back, neck and leg (pair87-38) andtook
Tylenol or Motrin because she had a codeine all€fgy38-39, 51).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghenghe
SSA’s conclusions were supported by $absal evidence in the record and were based on a

correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S.C.



§ 405(Qg)) (other citation omitted). The Act holds that the Commissioner’s deciSecamigusive”

if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidence me&ans mor
than a mere scintilla. It means such relevant evidence as a reasonable mindoceghtas
adequate to support a conclusioltdran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).

[I.  Disability Determination

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yoi&76 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engagédtantial gainful
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés§ 404.1520(c). If the
claimant does not have a severe impairment or combination of impairments, tisésattaigludes
with a finding of “not disabled.” If the claimant does, the ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatiof (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofrggList
and meets the durational requirement, the claimant is disdtle®.404.1509. If not, the ALJ
determines the claimant’s residual functional capgtRFC”), which is the ability to perform
physical or mental work activities on a sustained basis notwithstanding limstafiiw the

collective impairmentsSee id § 404.1520(eff).



The ALJ then proceeds to step four and determines whether therdlailR&EC permits
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, then he or she is not disablédhelar she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshHifies
Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate that the claimant “retaindual res
functional capacity to performitarnative substantial gainful work which exists in the national
economy” in light of his or her age, education, and work experi&Gem Rosa v. Callahad68
F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).

DISCUSSION

I.  The ALJ’s Decision

The ALJ analyzedPlaintiff's claim for benefits under the process described albiivibe
first step of the sequential evaluation, the ALJ determined Plaintiff hashgaed in substantial
gainful activity since December 2, 2Q1%r alleged disability onset dafér. 12.At step 2the
ALJ found thatPlaintiff's coronary artery disease and degenerative disk disease were sev
impairmentsput her COPD, melanoma, sleep apnea, hypothyroidism, diabetes, and hypertension
were notsewere. Tr. 1213. The ALJ further foundthat Plaintiff's irritable bowel syndrome,
arthritis, and hernieere not medically determinable impairments. Tr At3tep 3the ALJfound
thatnone of Plaintiff's severe impairments met or medically equaled tiegiseof an impairment
listed at 20 C.F.R. Part 404, Subpart P, Appeddikr. 13. Prior to proceeding to step four, the
ALJ formulated Plaintiff's residual functional capacityREC’), or the mostshe could still do

despite hermpairments, 20 C.F.R.404.1545The ALJdetermined tha®laintiff had the RFGo



perform light work asdefined in 20 CFR 8§ 404.1567(b) and 416.967¢lkept “[she]can
occasionally climb stairs and ramps, but never ropes, ladders, or scaffolds and shoulebdvoid w
in extreme heat, extreme cold, or weather.” TrBe&ed on the RFC assessed, the ALJ determined
at step four thaPlaintiff could perform her past relevant workasmnall products asemblerTr.
15. Then based on the VE’s assessmand Plaintiff'stegdimony at the hearingas well as
Plaintiff's age, education, anglork experiencethe ALJ made an alternative finding at step five
thatthere were other jobs exist) in the national economatPlaintiff couldperform. Tr. 1516.
Thus, the ALJ concludethat Plaintiffhad not been under a disability since the application was
filed through the date of his decisiorr. 15-16.
II.  Analysis

Plaintiff arguesthe ALJerred at step twbecause she did nobnsiderPlaintiff's non-
severeandbr not medicallydeterminable impairmentand therefore, the ALJ’'s RRthding was
erroneousSeeECFNo. 7-1 at 2328. Specifically,Plaintiff comgains that the ALJérroneously
impl[ied] her cardiac impairments/ere notproblematic after she underwent stent placement on
April 3, 2014’ 1d. at 26 Plaintiff alsotakes issue withthie ALJ’s findingthatherarthritis was not
medically determinableand with the ALJ’s failure to addressPlaintiff’'s alleged anxiety
necrotizing myopathyand obesityld. at 2324. Plaintiff further argues that the RFfinding is
faulty becaus¢he ALJdid notconsider Plaintiff's use of a cand. at 28.According to Plaintiff,

the ALJ's RFC determinatidiiail[ed] to draw a nexubetween the RFC and the medical evidence

L “Light work involves lifting no more than 20 pounds at a time witlyfient lifting or carrying of objects weighing
up to 10 pounds. Even though the weight lifted may be very little, a jobhisicategory when it requires a good deal
of walking or stading, or when it involves sitting most of the time with some pushingpaitithg of arm or leg
controls. To be considered capable of performing a full or wide range of laykt jthe claimant] must have the
ability to do substantially all of these adties. If someone can do light work, [the SSA] determine[s] that lshe
can also do sedentary work, unless there are additional limitingdattoh as loss of fine dexterity or inability to sit
for long periods of time.” 20 C.F.R. § 404.1567(b).



of record? Id. at B. Contrary to Plaintiff’'s argument, however, the Court finds theselstantial
evidencan the record to support ti_J’'s RFC determination.

A. The ALJ Appropriately Evaluated Plaintiff's Cardiac Impairments .

With respect to Plaintiff's cardiac impairmentse record reflects largelynremarkable
objective findings.See e.qg. Tr. 426, 88836, 896, 883, 8889. Plaintiff presented tahe
emergency room on March 26, 20Wth complaints of chest pain. Tr. 706, 711. A stress test was
positive,and a physical examination was unremarkable with normal ranges of motion, normal
strength and normal sensation. Tr. 706, 708, 7141B1%he visit recordalsonotesthat Plaintiff
was mildly anxious. Tr. 718 he record dirthernotes thaPlaintiff was obese and was advige
maintaina reduced calorie diet. Tr. 714.stress testor complaints of chegtain performed o
March 27, 2014revealed medium sized, moderate inferolateral ischemia, normal left uartric
wall motion, and ejection fraction of 80 percent. Tr. 443 45, 75%6. Following an
examination, Dr. Benjamin RueddDr. Rueda”) assessed acute coronary syndrome/unstable
angina with abnormal nuclear stress test with interlaisrhemiaZ and transient left ventricular
cavity dilatation suspicious for more extensive ischemia. Tr-3230AlthoughPlaintiff often
reported tather doctors that she had a proyocardialinfarction or heart attagkhere is ndting
in her records to indicate Plaintiff ever had a heart attBck90-291, 916, 901schemia is not
infarction.

A cardiac catheterization on March 28, 2014, revealed normal left ventricular systolic

function with an ejection fraction of 75 to 80 percent, normal left ventricular diastgdfanction

2 Ischemia means reduced blood supply from the coronary arteries. Cardiacisgsalma can cause chest pain known
as anginaDALE DUBIN, MD, RAPID INTERPRETATION OFEKG’S 66 (6th ed. 2000(' DUBIN").
3The left ventricle is the thiglsstchamber of the hearesponsible for pumping blood to all parts of the badly261



(sic),* and coronary atherosclerosis. Tr. 280} 45860. On April 3, 2014, Plaintiff had a stent
placed in the midight coronary artery. Tr. 3222, 46264. A phydcal examby Ashish Bhatia,
M.D. (“Dr. Bhatia”) on March 3L, 2015, was unremarkalded an EKGaken during the visivas
normal. Tr. 484t was noted that Plaintiffiad stopped taking her prescribed beta blodker
several weekbecause her insurance did not coveraihd fie was set up to wean outpatient
Holter monitoP for 30 days. Tr. 484.

On May 27, 2015, Plaintifiad a followup visit with Dr. Bhatia, during which sheported
a significant improvement in her pakgiions after she was reinitiated on Metoprolol. Tr. 493. The
Holter monitor results were within normal limitkl. Plaintiff denied chest pain, shortness of
breath, palpitations, lightheadedness or synclmp& physical exam was unremarkabéad an
EKG showed normal sinus rhythial. Plaintiff was instructed to continue takihgtopolol Tr.
494. It was further noted that although Plaintiff complained of minor fatigu8Qtbay outpatient
Holter monitor showed that she was in normal sihythm with no arrhythmia&Tr. 494 A stress
test completed in March 2016 demonstrates that the left and right ventriclesraad fibre EKG
was nondiagnostic for ischemiend the left ventricular ejection fraction waspécent Tr. 587
Plaintiff also had a significant vascular/arterial insufficiencir. 881.

While Plaintiff asserts that her cardiac impairment limited her ability to perforrk-wor

related activities beyond the RFC already found by the 8A&dHCF No7-1 at22-25, she failed

4 The report of the actual studyr. 291),versusthe correspondencaimmaizing the study(Tr. 458, showsnormal
ventricular function; thusthe Court assumesdn the absence of contrary medical evidence such as the presence of
heart failure, th notationin thecorrespondencstating“ventricular diastolic dysfunctidris a typographical error

5 A Holter monitor alsocalledanambulatory electrocardiogra(hECG'), is a batteryoperatecportable device that
measures and recordthe heart’'s activity continuously See https://www.heart.org/en/heaitbpics/heart
attack/diagnosing-heartattack/holtermonitor (last checkedune 3, 209).

6 On a normal ECGalso referred to as an EK@e heart rate is between-800 beats per minute. The rhythm is
regular (both AP and RR intervalg. The P waves are normal in shape, upright, and appear before the QRS complex.
The QRS complex has normal morphology and its duration is les8.tt#aaeond. This is normal sinus rhythm. Any
deviation from the heds normal electrical rhythm is called an arrhythmia or sometimes also a dysify@ BRYAN

E. BLEDSOE RICHARD A. CHERRY, AND ROBERT S. PORTER PARAMEDIC CARE PRINCIPLES AND PRACTICES 75 (5th
ed.2000).



to provide medical evidence in support of this argumAstdiscussed aboyedhe objective
findingsmadeby Dr. Ruedaand Dr. Bhatiawith respect to Plaintiff's cardiac impairmentgre
largelyunremarkableandthe ALJ'SRFC finding is consistent wittihose unremarkable findings.
Accordingly, there is substantial evidence in the recordsupport the ALJ'sassessment of
Plaintiff's cardiac impairment, and the Court finds no error.

B. The ALJ Appropriately Considered Plaintiff's Non-Severelmpairments.

Plaintiff first argueghat even thougthe ALJ notedan MRI finding of advancedrthritis
in thelumbar spine, from L3l through L5S1, the ALJfailed to explain her finding that Plaintiff's
arthritiswas not amedically determinable impairmer&eeECF 7-1 at 24 Plaintiff had at least
two abdominal CT scanghich noted arthritis of her lower lumbar spine particularly at. b4 Tr.
284, 958-59An abdominal CT scaon February 12, 201doted ‘advancedlegenerative changes
of the lumbar spine.” Tr. 28%&he also had-rays anl MRI studies in June 2014, which noted
degenerative disc disease atIl8 and L5S1. Tr 422. Another abdominal scparformed on
August 16, 2016oted ‘advancearthritis ofthe spindower levelsparticularly atL3-L4 through
L5-S1with developmental stenosislt. 95859. TheAugust 2016canshowed arthritis, or more
appropriately osteoarthritfsin the lower lumbar spine in the same location that other studies noted
degenerative disc diseade. 95859. A MRI studyin May 2011 also notedthritis in the same
level of the lumbar spine. T244.A contemporaneous study in April 2011 found tihat changes
in this area were relative moderate. Z4.7.In sum nothing inthe medical evidence of record

notedthat Plaintiff was under separate limitations as a regwatthritis.

7 Osteoatttritis is defined as a “noninflammatory degenerative joinasoccuring chiefly in older persa)
characterized by degeneration of the articular cartilage, hypertrophy of bdme rargins, and changes in the
synoval membrane . . accompanied by pain. . and stiffnesS DORLAND’S |LLUSTRATED MEDICAL DICTIONARY
1199 (28th ed. 1994)



Plaintiff's arthritis history notwithstandinghe Court findghe ALJ’'s RFC assessmens
consistent witlgenerallyunremarkable objective medical findings of record including findings of
normal muscle strength, no muscle atrophy, andréubes of joint motion. Tr. 269, 420, 426,
42930, 48081, 497, 63233, 706, 708, 785, 8223, 82526, 83334, 88586, 88889, 896, 903.
The RFC is also consistent with the opinion of consultative exarSer@uelBaldermanM.D.,
who examined Plaintiff idune 2014 and opined that Plaintiff had only moderate limitations in
lifting, carrying, climbing, pushing and pulling. Tr. 48ee Nelson v. Colvii2-CV-1810, 2014
WL 1342964, *12 (E.D.N.Y. March 31, 2018tating that an ALJ's finding that a plaintiff could
perform light work was supported by the doctor's opinion that the claimant hatbmiloderate
limitations to her ability to sit, stand and walk (citibgwis v. Colvin548 F. Appx 675, 6B (2d
Cir. 2013).

Furthermore, my error with respect to Plaintiff's arthritis diagnosis was harmless, since
the ALJalreadydetermined thaPlaintiff had a severe lumbar spine impairment that limited her to
the performance of light wor&s a resultTr. 12-13. Thus Plaintiff failed to show how artltrs
resulted in any functional limitations beyond those already noted by the AL&ogpiglysician
precluded or limited Plaintiff's functional abilities due to arthritis.

Plaintiff also contends thdhe ALJs failed to evaluate Plaintiff's mental impairents,
obesity, or myopathgt any step of the sequential evaluatamd such failurevhen determining
Plaintiffs RFCis not harmless erro6eeECF No. 7-1 at 27.Plaintiff first argues that the ALJ
erred in not discussing her anxiety. Anxiety wasarodlleged impairmengseeTr. 61, 71) and
the issue did not come up until Plaintiff's hearing when Plaistdbunselquestioneder about
it. SeeTr. 42. The hearingranscriptcontains the following testimony on the issue of Plaintiff's

anxiety.



Counsel: Okay. b you—and you have been diagnosed you said, with some degree
of anxiety. Is that right?

Plaintiff: Yes.

*k%k

ALJ: Mr. Falk, is there a diagnosis of anxiety from an acceptable medical source in
the medical evidence?

Counsel(to Plaintiff): I'm not sure. | don’t think- you haven’t been treating with
a psychologist or psychiatrist

Plaintiff: No.

Counsel:- have you?
Plaintiff: No.

Counselto ALJ): | guess not.

Tr, 42-43. InexplicablyPlaintiff's counsel now takes issue with the ALJ’s reliance on his client’s
testimory, as well as his own representation at the heaas@n officer of the Coyrtegarding

the fact that Plaintiff had not been treated for anxi€ty43. Moreover, Plaintiff has the burden

of showing a medically determinahil@pairment.Bowen v. Yuckerd82 U.S. 137, 1461987)
(“The Secretary . . has express statutory authority to place the burden of showing a medically
determinable impairment on the claimd@ntIn this case, here is no record of treatment or
medication foran allegedcondition that counseldmittedwas not in themedical evidenceThe
record also reflects thain several occasisrPlaintiff deniedhavinganxiety. Tr. 219221, 223,

227, 251. Based on the foregoing, no further discussion on this sishjectanted.

Plaintiff also argues thALJ erred in failing to consider Plaintiff's obesity at any step of
the sequentiatvaluationSeeECFNo. 7-1 at 24. Courts in this Circuit have held that “there is no
obligation on an ALJ to single out a claimant's obesity for discussion in all c&gsesliigianni v.
Comm’r of Soc. Sec2014 WL 1202624 (N.D.N.Y. March 14, 2014jting Cruz v. Barnhart04

CIV 9011, 2006 WL 1228581, at *9 (S.D.N.Y. May 8, 2006)ancuso v. AstryeNo. 1.06-CV-

10



930 (GLS), 2008 WL 656679, at*6 (N.D.N.Y. Mar. 6, 2008) (the ALJ did not err by failing to
specifically address whether plaintiff's obesity was a severe impairratiat)361F. Appx 176,
178 (2d Cir. 2010). Furthermore, an ALJ may implicitly consider Plaintiff's gbesthe listing
and RFC analysis by relying on medical opinions which, although not spkgifiekerencing
limitations due to obesity, make overall assessments of Plaintiff's limitation withaglaaeness
of his or her weightSee, e.g.Drake v. Astrug443 F. App’x 653, 657 (2d Cir. 2011) (the ALJ
implicitly factored plaintiff's obesity into his RFC determination by relyingredical reports that
repeatdly noted plaintiff's obesity and provided an overall assessment of herrelatid
limitations); Paulino v. Astrug08 Civ.02813, 2010 WL 3001752, at *389 (S.D.N.Y. July 30,
2010) (although the ALJ failed to mention plaintiff's obesity when condustepgthree listing
analysis, he satisfactorily considered the effects of plaintiff's obegitglying on evaluations by
doctors who accounted for the claimant's obesity (collecting cases)).

In this casePlaintiff never alleged that her weight had ampacton her ability to work.
Furthemore, the ALJ mentioned Plaintiff's weight and/or body mass intBkI(") throughout
the record thus,the ALJ was well aware of Plaintiff’'s obesityr. 497, 714, 886Notably, no
physician opined that Plaintiff's ability to work was limited by her weight. Plaiotify speculates
that her weight impacted her ability to woikeeECF No. 71 at 24-25. However, Plaintiff's
unsupported and conclusory assertions are not sufficient to establish a searmémt.See
gererally Britt v. Astrue 486 Fed. App’x 161, 163 (2d Cir. 2012) (ALJ did not err in finding that
obesity was not a severe impairment where the claimant “did not furnish theithlalhw medical
evidence showing how the [ ] alleged impairment[ ] limited his ability to wogeé®;also Mancuso

v. Astrue 361 Fed. App’x. 176 (2d Cir. 2010) (no factual basis for thinking that Mancuso’s obesity

11



limited her ability to perform light work where medical repasgerencing Mancuso’s weight
failed to identify limitatons therefrom).

Plaintiff also argueshe ALJ failed tomeaningfully discussher diagnoss of necrotizing
myopathy.SeeECF No. 71 at 25. Plaintiff points out thahe ALJ mentioned the diagnos$
necrotizing myopathy only in the context of Plaintiff's spimapairmentand failed to consider it
asa separate conditiarr as an explanation fotdntiff's fatigue andveaknessld. (citing Tr. 14,
898-907). OnJanuary5, 2016, Plaintiff was examined kyeurologistTomas Holmlund, MD.
(“Dr. Holmlund”). Tr. 901-05.Dr. Holmlundperformedan EMG on January 2@016.Tr. 906
07.The EMG on the left extremities was essentially norfial907. The study repornoted that
taking into account the hypactivation of the lower limpwhich could be attributed to pain, poor
volitional effort or upper motor lesiothere was no electrodiagnostic evidence of a myopéfty
cervical or lumbosacral radiculopathy. Tr 907.

In December 2015, Plaintiff was seen by Roger Warren Rogers(IDORogers”).Tr.
916-17.Dr. Rogers noted absence of notable limp or abnormality. Tr.SH& was able to heel
walk and toe walk without difficultyshe was able to fully squat without difficulty; ankdeswas
able to flex and extend to 25% with reported pain. Tr. $Hdwever Dr. Rogers noted that
Plaintiff's straight lg raises were negativiel. Dr. Rogers alsaoted thaPlaintiff gave* minimal
effort with manual muscle testihgventhough various strengths were rated a 4/5. Tr. 917.

Finally, Plaintiff's claim that the RFC is faulty because the ALJ did not consider Plantiff’
alleged need for an assistive devigenavailing.SeeECF. No.7-1 at 28 While Plaintiff testified
that she purchased a cane for herself upon a doctamdsnmendation (T 36),there is no record

that Plaintiff was ever prescribed an assistive device by any of hsic@mg. Although some of

the medical records indicate that Plaintiff used a cane to ambulate on some occask8&3d,

12



917), the medical record overall contains more assessments from physicians wivedobser
Plaintiff walking normally, without any cane or assistance. Tr-23,2419, 426, 633, 774, 766,
785, 778, 792, 812, 823, 826, 829, 831, 833, 840, 883, 886, 896, 903. Furtheff Rizsndible
to drive, shop for groceries, prepare simple meals, take care of her pesgpaaéhand perform
household chores, such as laundry. Tr. 39, 41, 49, 273, 903. Moreover, although she testified that
she had a history of falls (Tr. 36), the medical record contradicts thisaestiffr. 770, 780, 785,
82829, 917, 921. Therefore, there was substantial evidence before the ALJ indicatindf Plainti
could ambulate effectivel\and the Court finds no error in the ALR$C finding.SeeHernandez
v. Comnr of Soc. Se¢cNo. 116-CV-07584 ER) (SDA), 2018 WL 3300693, at *14 (S.D.N.Y.
Feb. 15, 2018)eport and recommendation adopted sub nom. Hernandez v. Belmill6CIV .
7584 ER) (SDA), 2018 WL 1581688 (S.D.N.Y. Mar. 28, 2018kealso Urbanak v. Berryhill
No. 17CIV. 5515 CM) (HBP), 2018 WL 3750513, at *26 (S.D.N.Y. July 18, 201&)ort and
recommendation adoptetlo. 17CIV. 5515 CM) (HBP), 2018 WL 3745667 (S.D.N.Y. Aug. 7,
2018) (theALJ properly found that Plaintiff's statements as to the limiting effects ofyngptoms,
including her alleged need for a cane to ambulate, were not wholly credible and that her list of
daily activities supported a light work RFC findingurthermore, een if the ALJ erred in not
including a cane requirement in the RFC findiag, explained aboveuch an error would be
harmlesdbecaus®laintiff bears the burden of proof that shdisabled under the Adowen 482
U.S.at146.

When the district court is “presented with the not uncommon situation of conflicting
medical evidence, . . .[t]he trier of fact has thduty to resolve that conflict.Richardson v.
Perales 402 U.S. 389, 399 (197 Matta v. Astrue508 F. App’x 53, 56 (2d Cir. 2018A Ithough

the ALJ’s conclusion may not perfectly correspond with any of the opinions of meolicaks

13



cited in his decision, he was entitled to weigh all of the evidence availabld&éam&FC finding
that was consistent with the record as a whplén’this case, the ALWeighed the record as a
whole in formulating her RFC fding and provided good reasons supported by substantial
evidence for her conclusions.
CONCLUSION

Plaintiffs Motion for Judgment on the Pleadings (ECF N8) is) is DENIED, the
Commissioner’s Motion for Judgment on the Pleadings (ECF B)JdsIGRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

e A s

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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