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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

BRENDON LEE YOUNGS
Plaintiff, Case # 18€V-119FPG

V. DECISION AND ORDER

COMMISSIONER OF SOCIAL SECURITY,
Defendant.

INTRODUCTION

Plaintiff Brendon Lee Youngs seeks review of the decision of the Social Security
Administration (“SSA”) to terminatéis Supplemental Security Income (“SSI”) benefitSCF
No. 1. The Court has jurisdiction over this action under 42 U.S.C. 88 405(g), 1383(c).

The partiesmoved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c)ECF Nos.11, 15. For the reasons that follow, the Commissioner’'s motion is
GRANTED andYoungs’smotion is DENIED.

BACKGROUND

Youngs received SSI benefits as a chithen he turned 18 years plde SSA reviewed
his case under the adult disability standard and determined that he waseradisagled as of
November 11, 2014. Tr.101-04 see42 U.S.C.§ 1382c(a)(3)(H) Youngs disputed this
determination and appeared before Administrative Law Judge John P. CostelloL(JthdoA a
hearing. Tr. 2878. On December 20, 2016, the ALJ issued an unfavorable decision. -9%5. 85
After the Appeals Council denidds request for reviewyoungsappealed tohis Court Tr. 1-7;

ECF No. 1.

14Tr.” refers to the administrative record in this matter. ECF No. 9.
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LEGAL STANDARD

District Court Review

In reviewing a final decision of the SSA,is not the Court’s function to “determine de
novo whether [the claimant] is disabledSchaalv. Apfe|] 134 F.3d 496, 501 (2d Cir. 189
Rather, the Courti$ limited to determining whether the SSA’s conclusions were supported by
substantial evidence in the record and were based on a correct legal stahdknekta v. Astrue
697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S.C. 8 405(g)) (other citation omitted). The Act
holds that the Commissioner’s decision is “conclusive” if it is supported byasuiastevidence.
42 U.S.C. § 405(g). “Substantial evidence means moredhaere scintilla. It means such
relevant evidence as a reasonable mind might accept as adequate to support arcéridioisn
v. Astrue 569 F.3d 108, 112 (2d Cir. 2009) (citations omitted).
Il. Disability Determination

An ALJ must follow a fivestepsequential evaluation to determine whether a claimant is
disabled within the meaning of the AcEee Parker v. City of New Yok76 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engaged in saloghamtil
work activity. See20 C.F.R. § 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activities.§ 404.1520(c). If the
claimant does not have a severe impairment or combination of impairments, tisésattaigludes
with a finding of “not disabled.” If the claimant does, the ALJ continues to step thre

At step three, the ALJ examines whether a claimant’s impairment meets or medically

equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the



“Listings”). Id. 8 404.1520(d). If the impairment meets or medically equals the criteriasifragL
and meets the durational requiremehe claimant is disabledd. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity (“RFC”), wisdhe ability to perform
physical or mental work activities on a sustained basisvithstanding limitations for the
collective impairmentsSeed. § 404.1520(e}).

The ALJ then proceeds to step four and determines whether the claimant’s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, then he or she issabtedi. Id. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies
Commissioner to show that the claimant is not disablet.§ 404.1520(g). To do so, the
Commissioner must present evidence to dematgsthat the claimant retaitiee RFC to perform
alternative substantial gainful work which exists in the national economy”hndighis or her
age, education, and work experiencBee Rosa v. Callahai68 F.3d 72, 77 (2d Cir. 1999)
(quotation markemitted);see als®0 C.F.R. § 404.1560(c).

DISCUSSION

The ALJ’s Decision

The ALJ analyzed whether Youngemaineddisabled as of November 11, 2014, or
whether his disability ended in accordance with the SSA’s redetermindtioconducting that
evalwation, the ALJfound that Youngs has several severe impairmesdiention deficit
hyperactivity disorder, oppositional defiant disorder, learnadjustmentand mooddisorders
and asthma-but that those impairments, alone or in combinatiomat meet or medically equal

the criteria ofany Listings impairment. TB87-89.



Next, the ALJ determined thabungsretairsthe RFC tovork at all exertional levejsan
tolerate occasional exposure to respiratory irritatagengage in simple, roue tasks; andan
occasionally interact with coworkers but cannot interact with the public. @388t step four,
the ALJindicatedthat Youngshas nopast relevant work. Tr. 93. Atep five he found that
Youngs caradjustto other work that existin significant numbers in the national economy. Tr.
93-94. Thus the ALJ concluded thatoungs’s disability ended on November 11, 2014 and that
he did not become disabled again after that. date94-95.

Il. Analysis

Youngs argues that the Court should remand this case because (1) a pah®RBEC
determinationis not supported bgubstantial evidence; and (2) the Alahd later the Appeals
Council, erredwith respect tahe Listings ECF No. 111 at 1423. The Court addresseach
argumentelow.

A. RFC Determination

First, Youngs argues that the RFC determination is not supportedidsyantial evidence
becausée cannot occasionally interact with coworkers and the ALJ did not consider his tendency
to have violent outburstdd. at 1417.

A claimant's RFC reflects what he “can still do despites] limitations.” Desmond v.
Astrue No. 1:CV-0818 (VEB), 2012 WL 6648625, at *5 (N.D.N.Y. Dec. 20, 2012) (quoting
Melville v. Apfel 198 F.3d 45, 52 (2d Cir. 1999)ALJs “weigh all of the evidnce available to
make an RFC finding that [i]s consistent with the record as a whofatta v. Astrue 508 F.
App’x 53, 56 (2d Cir. 2013) (citation omitted) (summary order).

TheRFC determinatiothat Youngs can occasionally interact with coworkesipported

by substantial evidenceSpecifically, it is supportedy the opinions of consultative examiner



Kristina Luna Psy.D, Youngs’s reports to Dr. Luna about his interactions with offzrd the
ALJ’s consideration of evidence indicating that Youngs had some issuesanethis

Dr. Lunaevaluated Youngs in 2014 and 2016, and she indicated at both examinations that
Youngs’s “[m]anner of relating and overall social skills were adequate.85F7, 1142. In 2014,
Youngs reported to Dr. Luna thia¢ hal friends that he like to spend time withand she opined
that he hadn unlimitedability to interact with others. Tr. 858. In 2016, Youngs reported to Dr.
Luna that he did not have any friends but that he was close with family memberse apohed
that he was only mildly limited in his ability telate adequately with other$r. 1143-44.

The ALJ afforded “some weight” to Dr. Luna’s opingibecausehe foundthem
inconsistent with record evidence demonstrating that Youngs is “more thdy limided” in his
ability to interact withothers. Tr. 92. The ALJ noted that Youngs was discharged from treatment
with his primary cag provider because he usetppropriatdanguage and that Youngs and his
mother testified that he has anger issues that interfere with his ability to intéhaotivers. Tr.
92;see alsdlr. 45, 47,64, 66-67, 914-15The ALJ also considered and afforded “partial weight”
to the opinions ofwo medicalconsultants who reviewed Youngs’s record and opined, among
other thingsthat he ha moderag limitation in his ability to get along with coworkers. Tr. 92
(citing Tr. 885, 958).

The ALJ alsssummarized and considered Youngs’s testimony, including his assertion tha
his outbursts prevent him from engaging approdsiatgth others. Tr. 90. In assessing the
consistency of Youngs'’s statements with the record evidence, however, theekbd olumerous
reasons for discountinkis allegations’ and Youngs does not argue that the Adided in this

regard

2 Because a claimant's statements about his symptoms and their limiticig @ffé not alone establish disability, the
ALJ evaluates those statements by considering a variety of factthisgsthe claimant’s daily activities and treatment
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In light of all of the above, the ALJ reasonably concluded that Youngs could occasionally
interact with coworkers.

Youngsalsoasserts that the ALJ failed to consider his “tendency toward violent outbursts
ECF No. 111 at 1516. But the ALJ acknowledged Youngs'stiesony thathe engaged in violent
behaviors when he was in schamited out at hom@ndwas arrested for assault when he got into
a fight with his motherandthe ALJ discounted tise statements for several reasomkich
Youngs does not dispute. Tr..90he recordreveals that Youngs hadolent and disruptive
episodes whehewas in seventh, eighth, and ninth grafies 40-43, 305) but desnot suggest
that he had violent episodes during the relevant period (November 11, 2014 and beyond).
Moreover, no medical provider indicated that Youngs has issues with violencé explasive
behavior would impact his ability to work.

Although Youngs cites record evidence that he believes supportse restrictive RFC,
the Court is not concerned with whether substantial evidence suppogssition; rather, the
Court must decide whether substantial evidence supports the ALJ's de@sioet ex rel. T.B. v.
Colvin, 523 F. App’x 58, 59 (2d Cir. 2013) (summary ordelt)ywasup to the ALJ to resolve
conflictsin the recordand Youngs has not persuaded the Court th&Et& determinatiois not
supported by substantial evidencee, e.gCage v. Comm’r of Soc. Sg692 F.3d 118, 122 (2d
Cir. 2012) (when the court reviews denial of disability benefits it must “defer to the
Commissioner’s resolution of conflicting evidence”).

B. The Listings

SecondYoungs argues that the ALJ erred at step timteen he found thdtisimpairments

did not meet or medically equal Listing 12.05hich relates to intellectual disabilitfeCF No.

history. See20 C.F.R. § 416.929(a), (c)(1), (c)(3) (effective June 13, 2011 to Mar. 26, 28E73IsESSR 163p,
2016 WL 1119029, at *2 (S.S.A. Mar. 16, 2016).



11-1 at 1719. Additionally, Youngs asserts that the Appeals Council should have evaluated his
impairments under the revised Listingd. at 20-23.
1. The ALJ’'s Decision

At step three of the disability analysis, the ALJ examines whether a ct&nmapairment
meets or medically equals the criteria ofistings impairment. 20 C.F.R. 8 416.9204ajiii).

To meet Listing 12.05Cthe claimant must demonstrat§l) significantly subaverage
general intellectual functioning with deficits in adaptive functioning initially mateft before
age 22; (2) a valid 1Q score of 60 through 70; and (3) another severe physical or mental
impaiment.” GonzalezSruz v. Comnr of Soc. Sec294 F. Supp. 3d 164, 185 (W.D.N.Y. 2018)
(citation omitted)see20 C.F.R. Part 404, Subpart P, App"at§ 12.05°

It is undisputed that Youngs satisfies the second and third requirerstbet®\LJ found
thatYoungs had a valid fulécale IQ score of 70 and other severe impairments. Tr. 87T189.
ALJ determined however, that Youngs did not demonstrate the requisite deficits in adaptive
functioning to meet Listing 12.05C, a determination that Youngs asserts was infprope

Adaptive functioning refers to an individusl“ability to cope with the challenges of
ordinary everyday life.” Gonzalez-Cruz294 F. Supp. 3d at 185 (citifigalavera v. Astrue697
F.3d 145, 153 (2d Cir. 201R) A court considers many abilities when it evaluates adaptive

functioning, including the individual’social, communication, and daily living skill&. (citation

3The ALJ rendered his decision Becember 20, 2016, and therefore the Court considevethi®n of Listing 12.05
that was in effect at that timeT'he SSAlaterrevised Listingl2.05 and those changes became effective on January
17, 2017 SeeRevised Medical Criteria for Evaluating M@l Disordes, 81 Fed. Reg. 66138 (Sept. 26, 201The

SSA has explained that“ixpecf{s] that Federal courts reviefits] final decisions using the rules that were in effect
at the timdit] issued the decisions.ld. at 66138 n.1see alspe.g, Rosa v. Comm’r of Soc. SeNo. 17Civ. 3344
(NSR(JCM), 2018 WL 5621778, at *14 (S.D.N.Y. Aug. 13, 201BpnzalezCruz 294 F. Supp. 3dt185 n.10.

4Youngs did not turn 22 years old until April 28, 2018, after the ALJ rendesedEhkision. Therefer the evidence
that the ALJ considered and the Court reviews necessarily related thewhaiungs had deficits in adaptive
functioning before he attained age 22.



omitted). An ability to live alone, care for others, prepare meals, pay bills, communindte, a
perform other daily activities “generally demonstrates adaptive functionatglé enroliment in
special education classes, an inability to graduate, or difficulties in reaslifiopng, or math
“suggest deficits in adaptive functioningld. (collecting cases)

Substantial evidence supports the ALJ’s conclusion that Youngs’'s did nottiave
requisite deficits in adaptive functioning to meet Listing 12.05C. As the ALJ pointedauigs
testified that he lived alone in an apartmeearched fojobsbut could not get one because he did
not have a high school degree, could pay bills, and surf the intefiireB9 ¢iting Tr. 36-38, 43).

The ALJ also considered Youngs’s report to Dr. Luna that he could take public tratsporta
independently, prepare food in the microwave, surf the Internet, and play games on hidghhone.
(citing Tr. 1144, 1148). Finally, the ALJ relied on Dr. Lunajsniors that Youngs has “good
adaptive functioning skills in all areas” and that her testing revealed only milgaired attention
and concentration skills and intact memory skills. (citing Tr. 858,1143, 1148).

Moreover, although Youngs attended special education classes, did not graduate high
school, and struggled in reading, writing, and magh@ncook, clean, shower, and dress himself
every day, shop once a month, watch television, play sports, and spend time wigntgahd

girlfriend. Tr. 858 1069, 1143-44.Dr. Luna also opined that Youngs could engage in work

5> Youngs argues that he did not testify that he could pay bills and use tinetnteCF M. 11-1 at 19.

The record contains conflicting evidence as to whether Youngs can may¥ilngs testified that his mother gives
him an allowance that “goes toward [his] bills” but also that he couldayohis bills without assistance. Tr.-43,
46. In 2014, Dr. Luna indicated that Youngs could manage his own money, Xitérshe indicated that Youngs’s
mother managed his money and that he could not manage his own funds ‘diseactibility and a lack of
experience.” Tr. 8589, 114344,

As for surfing the Internet, it appears that the ALJ was mistaken be¥ausgs did not discuss that in his testimony.
He did, however, report to Dr. Luna in 2016 that he spends his days “sudihgdinet.” Tr. 1148.

These slight discrepancide notunderminghe ALJ’s ultimate finding as to Listing 12.05C and, as noted previously,
it was up to the ALJ to resolve evidentiary conflicts likest
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related activities like following and understanding simple instructions, perfgrsimpleand
complextasks independently, maintaining a regular schedule, learning new dasksaking
appropriate decisions. Tr. 858, 1144.

Accordingly, for all the reasons stated, substantial evidence supportsitsecAnclusion
that Younggsdid not have deficits in adaptive functioning as Listing 12.08quired See, e.g.
Gonzalez-Cruz2294 F. Supp. 3d at 8837 (plaintiff did not suffer deficits in adaptive functioning
where helived alone, cared for himself, usd public transportation, and maintath social
relationships even though he had little education, could not read or write, and suffered memory
deficits); Gross v. Commn of Soc. Se¢.No. 1:16€V-0723 (CFH) 2017 WL 2574015at *5-6
(N.D.N.Y. June 14, 2017) (plaintiff did not suffer deficits in adaptive functioning where he could
performpersonal care, cook, clean, shopladmdry, and lived alone even thougbwas in speal
educationcould notdrive, and haddifficulty managing money Trimmv. Comm’r of Soc. Sec.
No. 7:15CV-1006 (GTS/WBC), 2016 WL 7414534t *6 (N.D.N.Y. Dec. 2, 2016)p(aintiff did
not suffer deficits in adaptive functioning where he could care for his personal Beek, clean,
do laundry, shop, travellone and play video games even thoughwas inspecial education
classesand did not complete high schpol

2. The Appeals Council’'sDenial of Review

Youngs also argues thdtecausét declined to review his case on December 5, 2017,
Appeals Councihad to consider hiapplicationunder the revisethental disordet.istings that
became effective on January 2017. ECF No. 11-1 at 20-24.

Although Youngs asserts that the Appeals Council dreeduse it “did not make specific
findings” under the Revised Listings, no such requirement exists. The Appeals Council will

review a case if;



1. it appears that the ALJ aded his discretion;
2. there is a legal error;
3. the ALJ’s actions, findings, or conclusions lack substantial evidence;
4. there is a broad policy or procedural issue that may affect the public interest; or
5. the Appeals Council receives additional evidence ithatew, materialand
relates to the period on or before the ALJ’s decision, there is a reasonable
probability that the additional evidence would change the outcome of the case,
and the claimant shows good cause for not informing the SSA about or
submittng the evidence sooner.
20 C.F.R8416.1470(a)b). None of these circumstances suggest that the Appeals Council must
review a case under new Listgwerely because thechange after aALJ rendes his decision.
When the SSA revised tmental disorder Listings, statedthat the new Listings would
be effective January 17, 20Dt itis ambiguos as towhich cases they apply. The SSA indicated
that it would apply the new Listings “to claims that are pending on or dfteréffectivedate,
which means that they apply to “any case in which [it] make[s] a determinatt@Tision” See
Revised Medical Criteria for Evaluating Mental Disorders, 81 Fed. Reg. 66188138& n.1
(Sept. 26, 2016) Youngss case was certainly “pending” before the Appeals Council when the
Listings changed, but it is unclear whether the Appeals Council made arigetton or decision”
when it declined to review Youngs’s case. In any event, the SSA did not indicatieethetv
Listings appy to claims pending at all stages of the administrative review processgassiigat
the Appeals Council had to make specific findings under the revised Listhegs reviewing a
claimant’s appeal

Moreover,Youngs does not argue that the evidence he submitted to the Appeals Council

undermines the ALJ’s decision or that he is entitled to benefits under the reistiadg® he

81n a footnote, Youngsontendshat the Appeals Council’pfocedurakrror is sufficient to warrant remand” but
that he “also asserts that he is entitled to Social Security benefés thedevised [Listings].” ECF No. 4llat 20
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simply asserts that the Appeals Council lkmdnalyze the revised Listingsn assertion that the
regulationsand caselaw do not supporiAccordingly, for all the reasons stated, the Appeals
Council did not err.

However, even if the Appeals Council erred by not considering the revised version of
Listing 12.05, any error is harmless because the evidence does not suggest thasW¥iiersgthe
requisite deficits in adaptive functionin@ee Zabala v. Astru&95 F.3d 402, 409 (2d Cir. 2010)
(“Where application of the correct legal principles to the record could lead only wathe
conclusion, there is no need to require agency reconsideration.” (alterations antsaiaitted)).

Revised Listing 12.05 has two paragraptfs and B—both of which require the claimant
to have, among other things, “significant deficits in current adaptive function®eg20 C.F.R.

Part 404, Subpart P, App’x 1 at § 12.00H1.

Under paragraph A, the SSA considers the claimant’s dependence on othersdotdare f
personal needs, such as eating and bathéh@ 12.00H3a. The record evidence does not indicate
that Youngs struggled in this regard.

Under paragraph B, the SSA considers whether the claimagnan extreme limitation in
one or a marked limitation in two of the following categories: understanding, resniegybor
applying information; interacting with others; concentrating, persistingnaantaining pace; and
adapting or managing oneseld. 8 12.00H3a, 12.00E, 12.00F. The evidence does not suggest

that Youngs suffers the requisite limitations in any of these categories.

n.8. Youngs describes the requirements of the revised Listings, boekendt cite anyeccord evidence to support
his contention that he is disabled under those ListitdysMoreover, it is welestablished that the Court need not
consider arguments made only in footnoteawrence v. BerryhillNo. 1:17CV-01251(JJM), 2019 WL 2521181,

at*3 n.6(W.D.N.Y. June 19, 2019Fitation omitted).
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CONCLUSION
The Commissioner’s Motion for Judgment on the Pleadings (ECR%as GRANTED

and Youngs’'sMotion for Judgment on the Pleadings (ECF M@) is DENIED. Plaintiff's
Complaint (ECF No. 1) is DISMISSED WITH PREJUDICE. The Clerk of Court enter
judgment and close this case.

IT IS SO ORDERED.

Dated: Julyl5, 2019
Rochester, New York

21, JR.

United States District Court
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