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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ANGELA RENEE LEWIS
Plaintiff,

V. Casett 1:18¢€v-150DB

8§
8§
8§
)
8§

COMMISSIONER OFSOCIAL SECURITY, 8 MEMORANDUM DECISION
8 AND ORDER

Defendant 8

INTRODUCTION

Plaintiff Angela Renee LewigPlaintiff”) bringsthis action pursuant to the Social Security
Act (the “Act”), seeking review of the final decision of the Commissioner of Social Seilnéty
“Commissioner”that deniederapplication for supplemental security inco8$I') underTitle
XVI of the Social Security Act (the Act)SeeECF No. 1. The Court has jurisdiction over this
action under 42 U.S.C. 88 405(g), 1383(c), ame parties consented proceed before the
undesigned, in accordance with a standing ogeeECF. No. 14.

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(ceeECF Nos10, 12.Plaintiff also filed a replySeeECF No. 13.For the reasons
set forthbelow, Plaintiff's motion (ECF Nol10) is DENIED, and the Commissioner’s motion
(ECF No. 12 is GRANTED.

BACKGROUND

On April 9, 2014, Plaintiff protectivelyfiled her SSI application,alleging a disability
beginning onJuly 1, 2012 (the disability onset datejlueto Crohn’s disease; a bladder problem;
rheumatoid arthritis; migraines; an ovarian cyst; acid reflux; carpal tugndt@nme; back and
neck pain; postraumatic stress disordefRTSD'); anxiety; depression; obsessive caispre

disorder; and insomnidranscript (“Tr.”)203.Plaintiff’'s claim was deniedthitially on August 3,
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2014.(Tr. 102, after whichshe requestednaadministrativenearing Plaintiff's hearing was held
before Administrative Law Judgé&ynette Gohr(the “ALJ”) on Septembes6, 2016, in Buffalo,
New York Tr. 20-3Q Plaintiffs non-attorneyrepresentative appeared at the hearing; however,
Plaintiff did notappear. Tr20. A Notice to Show Cause was sentPtiaintiff on September 13,
2016(Tr. 156),to which Plaintiffresponded that she confused the date of the hednn§59).
The ALJ determinedhat thiswas not good causeand thereforepPlaintiff had waived her
opportunity to appear at the hearifig. 20. Timothy Mahler, a vocational expert (“VE?)also
appeared and testifieat the hearingTr. 35. Additional evidencesubmitted at the hearing was
accepted and entered into the record without objection, including a substantial amount of
additional medical evidencedeTr. 274759). Tr. 20. Additionalevidence was also entered into
the recordafter the hearing (TR258-274)and considered by the ALJ in makihgrdecision.Tr.
20.

The ALJ issued an unfavorable decision on November 28, 2dtléhg that Plaintiff was
not disabled under sectiat614(a)(3(A) of the Act Tr. 20-30. On November28, 2017 the
Appeals Council denied Plaintiff's request for further revigw.1-4. The ALJ’'s decision thus
became the “final decision” of the Commissioner subject to judicial review underSIiZ.L8
405(Q).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and weer®rbas
correct legal standardTalavera v Astrue 697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.

405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”



if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means such relevant evidence as a reasonable mindoceghtas
adequate to support a conclusioldran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).

II.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8eeParker v. City of New Yorkd76 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engaged intsallgstiaful
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceedsd step two and determines whether the claimant has an impairment, or combination of
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés§ 404.1520(c). If the
claimant does not have a severe impairment or combination of impainmeegitisg the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step thiee, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatiof (the
“Listings”). Id. 8§ 404.1520(d). If the impairment meets or medically equals the cofexihisting
and meets the durational requirement, the claimant is disdtle®.404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitations for the collective

impairmentsSee id § 404.1520(eff).



The ALJ then proceeds to step four and determines whether the claimant’s IRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.RRR1§20D().
If the claimant can perform such requirements, then he or she is not diddbléde or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshHifies
Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate that the claimant “retaindual res
functional capacity to perform alternative substantial gainful work whicstsei the national
economy” in light of his or her age, education, and work experi&Gem Rosa v. Callahad68
F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).

ADMINISTRATIVE LAW JUDGE'’S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke
made the following findings iher November 282016 decision:

1. The claimant has not engaged in substantial gainful activity since April 9, 2014, the
application date (20 CFR 416.9&tL.seq);

2. The claimant has the following severe impairments: cervical and lumbar datjendisc
disease, diabetes, obesigpression, anxiety, and pdasaumatic stress disordeéiRTSD’)
(20 CFR 416.920(c));

3. The claimant does not have an impairment or comloinaif impairments that meets or
medically equals the severity of one of the listed impairments in 20 CFR Part 404rtSubpa
P, Appendix 1 (20 CFR 416.920(d), 416.925 and 416.926);

4. The claimant has the residuah€tional capacity to perform medium work @sfined in
20 CFR 416.967(c) except the claimant is limited to frequent stooping, kneeling,
crouching, and crawling. $fis furtherlimited to simple, routine tasks and simple work
related decisions

5. The claimant is capable of performing past relevamtkvas an agricultural packer. This
work does not require the performance of wrelated activities precluded by the
claimants residual functional capacity (20 CFR 416.965);

6. The claimant has not beamdera disability, as defined in the Social SecuAt, since
April 9, 2014, the date the application was filed (20 CFR 416.920(f)).



Tr. at23-29.

Accordingly, theALJ determined thafor the application folSS, protectively filed on
April 9, 2014 Plaintiff is not disabled undesection 1614(a)(3)(A) of the Social Security Adt.
at30.

ANALYSIS

Plaintiff's sole argument is that the ALJ did not properly account for her moderate
limitations in dealing with stress and suggests that stress might trigger heapsysiptomsSee
ECF No. 161 at 1620. In finding that Plaintiff was not disabled, the ALJ determined that she
could perform medium work except that she was limited to frequent stooping, kneedinghing,
and crawlingTr. 25. She further limited Plaintiff to simglroutine tasks and simple wemnddated
decisions.Tr. 25.See20 C.F.R. § 416.92'Rlaintiff disagrees with the ALJ’s discussiof the
opinion of consultative examineGregory Fabiano, Ph.O(Dr. Fabiano”) (Tr. 611%15), and
suggestghat in formulatingher RFC findingthe ALJ failed toconsiderDr. Fabano’s opinion
that Plaintiff had moderate limitations in appropriately dealing with stB==FECF No. 101 at
16-20. As discussed below, the Court fildaintiff's argumentsack merit.

It is within the ALJ’s discretin to resolve genuine conflicts in the eviden®&ino v.
Barnhart 312 F.3d 578, 588 (2d Cir. 2002). In so doing, the ALJ may “choose between properly
submitted medical opinionsSee Balsamo v. Chatet42 F.3d 75, 81 (2d Cir. 1998). Moreover,
an ALJ is free to reject portions of medioglinion evidence not supported by objective evidence
of record, while accepting those portions supported by the reseedVeinp312 F.3d at 588n
decidinga disaldity claim, an ALJ is tasked with “weigimg] all of the evidencavailable to make
an RFC finding thati§] consistentvith the record as a wholeMatta v. Astrug508 F. App’x 53,

56 (2d Cir. 2013). An ALJ’s conclusion need fperfectly correspond wh any of the opinions



of medical sources cited ms decisiori. Id. Further, vinerethe record contains sufficient evidence
from which an ALJ can determine the RFC, a medical source statement or formal imeidical

may not be necessaiyeePellamv. Astrue 508 F. App’x 87, 90 (2d Cir. 2018jiting Rosa 168
F.3dat 79 n.5 {[W]here there are no obvious gaps in the administrative record, and where the
ALJ already possesses a complete medical history, the ALJ is undebligation to seek
additional information. . ) (internal citations and quotation marks omitted).

The ALJheredid not determine the RFC in a vagn. Sheproperly analyzed theedical
and opinion evidence in determining Plaintiff's RAC. 25-30. Contrary to Plaintiff’'s arguments
(seeECF No. 101 at 1620), the ALJ properly and fully evaluated Dr. Fabiano’s consultative
opinion.Tr. 2829, 61115. Plaintiff acknowledges that the ALJ considered Dr. Fabiano’s opinion
and gave it significant weighfeeECF No. 101. at 13 Tr. 28-29. However, Plaintiff contends
that the ALJ failed to explajraccount foy or discuss in detailDr. Fabiano’s conclusion that
Plaintiff was moderately limited in her ability to deal with stré3seECF No. 101. at 13 The
Court disagrees.

On August 5, 2014, Plaintiff attended a consultative psychiatric examinatiorDwith
Fabiano. Tr. 61415. Plaintiff took the bus to her appointment, a distance of approximately five
miles Tr. 611. Plaintiff lived alone in an apartment and had agebkold daughter who did not
live with her. Id. Plaintiff reported a dysphoric mood, and sit@edshe was being stalked by the
person who raped heandshe was aloexperiening disruptive sleep and an inconsistent appetite
Tr. 612. Plaintiff denied suicidal or homicidal ideation but reported that she experiexoesl.a
Id. Shestated she hagalpitations, dizziness, breathing difficulties, and chest pain that occurred

approximately once a montaAndwhich were triggered by streskl. Plaintif also stateghe had



some problems with concentration, and she denied any problems with drug or alcohol abuse
presently or in the padd.

On examination, Plaintiff's demeanor and responsiveness to questions was oaoperat
Tr. 612. Her manner of relating, social skills, and overall presentation were aal&djud¢r motor
behavior was normal, and she showed appropriate eye comtadd13. Plaintiff's thought
processes were coherent and gtieécted with no evidence of hallucinations, delusions, or
paranoiald. Her mood was neutral and affect flaér attention and concentration and recent and
remote memory sklwere intact her insight and judgment were good; andsias fully oriented
to person, place, and timé&r. 613 Dr. Fabiano diagnosed unspecified depressive disorder;
unspecified anxiety disorder; and rule out PTSD. Tr. 614.

The ALJ explained that she gave significant weight to Dr. Fabiano’s opinion betause i
was consistent with the recoit. 27.TheALJ also acknowledgeBlaintiff’'s depression, anxiety,
and PTSDTr. 25-29. In addition to stating Plaintiff was moderately limited in her ability to deal
with stress, Dr. Fabiano opined that Plaintiff did not appear to have any limitatibes ability
to follow and understand simple directions and instructions; perform simple tasksnideleibe
maintain a regular schedule; learn new tasks; perform complex tasks indeperatehtinake
appropriate decisiondr. 614. The ALJaccordinglyconsideredthose limitations irher RFC
finding limiting Plaintiff to simple, routine tasks and simple woekated decisionsTr. 25.
Further, the ALJ also stated that Dr. Fabiano’s opinion was consistent with eviéneeecord
reflectingthat Plaintiff had fewimitations in her activities of daily livingnd notedevidence that
Plaintiff engaged in work activitieghile under her presumptive disabilityr. 27. Thus, Plaintiff's
argument thathe ALJ failed to explain the weidlshe assigned to DEabiano’s opinionacks

merit.



Plaintiff's contention that the AL&rred innot explainmng why she failed to includa
moderate limitation regarding stress in the RFC also falle. ALJ did not afford controlling
weight to Dr. Fabiano’s consultative opinion, and she was not required to inclatithaltioctor’s
assessed limitations in the RFIB. 2829, 61115. Further, although an ALJ must explain why a
medical opinion conflicting with the RFC was not adopted, “the ALJ is not obligateectuntile
explicitly every conflicting shred of medictdstimony,” and there is no ‘absolute bar to crediting
only portions of medical source opinionsSee Cosme v. Colyii5CV-6121P, 2016 WL
4154280, at *11 (W.D.N.Y. Aug. 5, 2016) (citigoguardi v. Comrir of Soc. Se¢445 F. Supp.
2d 288, 297 (W.D.N.Y. 2006) andounes v. ColvinNo. 1:14CV-170 DNH/ESH, 2015 WL
1524417, at *1 (N.D.N.Y. Apr. 2, 201pjinternal citations omitted).

Notably, “none of Plaintiff's doctors indicated that she could not handle any dtadk% a
See Townsend v. BerryhiNo. 1:16¢cv-00406MAT, 2017 WL 5375038, at *5 (W.D.N.Y. Nov.
14, 2017). Moreover, Plaintiff cites no controlling authority holding that a moderatationitin
dealing with stress requires an ALJ to entirely preclude a claimant feafimg with work stress
in the RFEC. SeeECF No.10-1at 1620. AlthoughPlaintiff citesto Brink v. Colvin No. 14CV-
00940, 2017 WL 2531711 (W.D.N.Y. June 12, 201G support her argument, other courts have
found that RFC formulations not containing any explicit stress limitation cacddunt for
difficulties handling stressSee Reyes v. Colyil4CV-734-JTC, 2016 WL 56267, at *6
(W.D.N.Y. Jan. 5, 2016) (upholding RFC finding that lacked a specific stress limitation where
ALJ gave significant weight to consultative opinion finding Plaintiff had modesatess
limitations); Cowley v. Berryhill 16:CV-6811L, 2018 WL 2253123, at #3 (W.D.N.Y. May 17,
2018) (RFC for simple, unskilled tasks with no more than occasional chantpeswork setting

and without an hourly, machirdriven assembly line production rate accounted for doctor’s



opinion that claimant was moderately limited with respect to streSEttery v. Colvin111 F.
Supp. 3d 360, 3AF5 (W.D.N.Y. 2015) (RFC’s limitation to unskilled work involving simple
instructions where interactions with others are routine, superficial, and ind¢idente work
performed was consistent with doctor’s opinion that claimant would have diffbedtling with
stress).

It is well settled that a limitation to unskilled woskifficiently accounts for moderate
limitations in workrelated functioningincludng stressSeeéWashburn v. Colvin286 F. Supp. 3d
561, 566 (W.D.N.Y. 2017), appeal dismissed (Mar. 30, 20d8&)tinez v. Commgoner, 2017
U.S. Dist. LEXIS 93575 at *2821 (N.D.N.Y. 2017) (collecting cases, and noting that the
“Second Circuit has held that moderate limitations in work related functiomiclgdiing handling
stress, making appropriate decisions, relating adequately with others, and delistress] does
not significantly limit, and thus prevent, a plaintiff from performing unskillexl#t); Saxon v.
Colvin, 2015 U.S. Dist. LEXIS 83447 at *14 (W.D.N.Y. 2015) (moderate limitations in ability to
make appropriate decisions, relate adequately with others, and cope with stregficently
accommodated by an RFC limited to routine tasks in a low stress, low contact eevitphiere
Plaintiff's past relevant work, as well as other jobs identified by the VEept5 of the ALJ’s
analysis, amounte® unskilled wok. The ALJ limited Plaintiff to simple routine tasks and simple
work-related decisionswvhichthe ALJtook into account based on the opinionDof Febiana
Thus, the Court finds thainsple tasks and simplevork-related decisionsas limited here by the
ALJ, perforce incorporate moderate limitatiomish respecto stressSeeThomas v. Berryhill337
F. Supp. 3d 235, 245 (W.D.N.Y. 2018).

Further, the ALJ here properly considered other evidence in the record, which sdpport

the ALJ’s RFC finding. Specifically, the ALJ properly concludieat Plaintiff's activities of daily



living conflicted with her allegations of disabling symptoms, as she could managevher
personal care, cook, do dishes and laundry, clean, mop the floor, dust, vacuum, go shopping, and
go out on a boat with family and friends. 27, 21821. Her hobbies included watching television,
exercising, traveling, playing games with family, and readimg220. She attended social groups

and narcoticaanonymous seven days a week and counseling six times a.rion21. She
reported no problems with authority and no problems getting along with famépd$; or
neighborsTr. 221, 223. She enjoyed going to the science museum, the art museumiteugd vis
Florida.Id. With respect tdherstresstriggeredpalpitations, dizziness, breathing difficulties, and
chest painPlaintiff told Dr. Fabiano thahese epistesonly occurred once a month. Tr. 612.

On June 18, 2014, Plaintiff completed a Function Report, wheheironfirmed many of
the activities of daily living and social activities noted abdve21629. Shestated that she lived
alone in an apartmen(Tr. 216) she could manage her personal care (Tr-28)7 she loved to
cookand preparetbods compliantvith her Crohn’s disease and interstitial cystitis (Tr. 280
she could perform household chosesh asvashing dishes, laundry, mopping floors, cleaning
the walls, scrubbing her tub, dusting, vacuuming, and sweeping (Tr.&@yent outside every
day and used public transportatidin. 219. Shelso stated sheould drive her boyfriend’s cand
manage money, and she shopped approximately three times per o220 In terms of her
hobbiesPlaintiff said that, without a good income, she could no longer travel as much, skate, bike,
rollerblade, and go out dancing at clubs with friefiis 220), even though she also reported
anxiety not income, cut into her dancing (Tr. 221).

Based on the foregoing, the Court finds that the RFC was propésiyrdeed and if there

was any errowith respect testressrelatedlimitations such was harmless error.

10



CONCLUSION

Plaintiff's Motion for Judgment on the Pleadings (ECF NO6) is DENIED, and the
Commissioner’sviotion for Judgment on the Pleadin@SCF No. P) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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