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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DEBORAH F. WHITE
Plaintiff,

V. Casett 1:18¢€v-225DB

)
8§
8§
)
8§

COMMISSIONER OFSOCIAL SECURITY, 8 MEMORANDUM DECISION
8 AND ORDER

Defendant 8

INTRODUCTION

Plaintiff Deborah A. Whitg“Plaintiff”’) bringsthis action pursuant to the Social Security
Act (the “Act”), seeking review of the final decision of the Commissioner of Social Seilnéty
“Commissioner”that deniederapplication foDisability Insurance Benefits (“DIB”) under Title
Il of the Actand her application for supplemental security incon®(*) underTitle XVI of the
Social Security Act (the ActeeECF No. 1. The Court has jurisdiction over this action under 42
U.S.C. 88 405(g), 1383(c), amslbefore the undersigned, in accordance with a starloey

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(ceeECF Nos13, 18.Plaintiff also filed a replySeeECF No. 19.For the reasons
set forth below Plaintiff's motion (ECF Nol3) is DENIED, and the Commissioner’'s motion
(ECF No. 18 is GRANTED.

BACKGROUND

On April 2, 2014 Plaintiff protectivelyfiled her DIB and SSI applicationslleging a
disability beginning on May 22, 200@he disability onset dateflue to: “(1) Anxiety/Severe
Depression (2) HIV; (3) Knees (4) Back Dis¢ and (5) Seizures Transcript (“Tr.”) 213.
Plaintiff's claim was deniedhitially on August 4, 2014Tr. 109-12(), after whichshe requested

an administrativehearing Plaintiff’'s hearing was heldeforeAdministrative Law Judg®&lelissa
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Lin Jones(the “ALJ”) on August 23, 2016in Buffalo, New York Tr. 11-20. Plaintiffs non-
attorneyrepresentativeJeanne Murrayalsoappeared at the hearingr. 20. Joseph Atkinsoma
vocational expert (“VE”)also appeared and testifiatithe hearingd.

The ALJ issued an unfavorable decision on December 22, fiidihg that Plaintiff was
not disabled under sectiah614(a)(3jA) of the Act Tr. 11-20.0n December 14, 201 7he
Appeals Council denied Plaintiff's request for further revigw.1-7. The ALJ’'s decision thus
became the “final decision” of the Commissioner subject to judicial review underSIiZ.L8
405(g).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and weer®rbas
correct legal standardTalavera v. Astrug697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means such relevant evidence as a reasonable mindoceghtas
adequate to support a conclusioltdran v. Astrug569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determitie rovowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).
.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yoi&76 U.S. 467, 4701

(1986). At step one, the ALJ must determine whether the claimant is engaged intallgstiaful



work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceed to step two and determines whether the claimant has an impairment, or combination of
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés8§ 404.1520(c). If the
claimant does not have a severe impairment or combination of impainmeeiisg the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equalsriteria of a Listing
and meets the durational requirement, the claimant is disdtle®.404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitations for the collective
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, then he or she is not diddbléde or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies
Commissioner to show that the claimant is databled.ld. § 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate that the claimant “retaindual res
functional capacity to perform alternative substantial gainful work whicstseix the national
economy” in light of his or her age, education, and work experi&GemRosa v. Callahad68

F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).



ADMINISTRATIVE LAW JUDGE'’S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke

made the following findings iher December 22, 2016 decision:

1.

The claimant meets the insured status requirements of the Social Securityohgh
March 31, 2012;

The claimant has not engaged in substantial gainful activity since May 22, 200:gbd a
onset date (20 CFR 404.15&tlseq, and 416.97 &t seq);

The claimant has the following severe impairments: anxiety disorder;sseprgpanic
disorder and substance abuse disorder (20 CFR 404.1520(c) and 416.920(c));

The claimant does not have an impairment or combination of impairments that nreets o
medically equals the severity of one of the listed impairments in 20 CFR Part 404t Subpa
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926);

The claimant has the residual functional capacity to parfight work asdefined in 20

CFR 404.1567(b) and 416.967{lexcept she is limited to simple, routine, repetitive tasks
(not ata production rate pace), using judgment and dealing with changes in the work setting
limited to simple workrelated decisions; and only occasional interaction with supervisors,
coworkers or the public;

The claimant is capable of performing past relevamkvas a housekeeping cleaner, DOT
#323.687014. This work does not require the performance of welkkted activities
precluded by the claimant's residual functional capacity (20 CFR 404.1565 and 416.965);

The claimant has not been under a disabilitydefshed in the Social Security Act, from
May 22, 2009, through the date of this decision (20 CFR 404.1520(1) and 416.920(1)).

Tr. at11-20.

Accordingly, theALJ determined thafor the application foDIB, protectively filed on

April 2, 2014 Plaintiff is not disabled under sections 216(i) and 223(d) ofAtte Id. at 20. The

1

“Light work involves lifting no more than 20 pounds at a time with fredlising or carrying of objects weighing

up to 10 pounds. Even though the weight lifted may be very little, a jobhisicategory when it requires a good deall
of walking orstanding, or when it involves sitting most of the time with some pgsiiml pulling of arm or leg
controls. To be considered capable of performing a full or wide range of laykt jthe claimant] must have the
ability to do substantially all of thesetities. If someone can do light work, [the SSA] determine[s] kieabr she
can also do sedentary work, unless there are additional limitingdattoh as loss of fine dexterity or inability to sit
for long periods of time.” 20 C.F.R. § 404.1567(b).



ALJ also determinethat, forthe application foSSlprotectively filed on April 2, 201&Rlaintiff
is not disabled under section 1614(a)(3)(A) of the Act.
ANALYSIS

Plaintiff assertdwo points of errarFirst, Plaintiff argues thahe Appeals Councired
by discounting thésecond opinion issued byher treating physicigrFatai Gbadamosi, M.D.
(“Dr. Gbadamo$). SeeECF No. 131 at 14. Next, Plaintiff argueshie ALJ failed to assess
limitations placed on Plaintiff following an MRI for back pain at Erie County MeddBenterld.
atlv.

The Commissionéis determination that a claimant is not disabled will be set aside when
the factual findings are not supported by “substantial evidence.” 42 U.S.C. § 4@&(g)so Shaw
v. Chater 221 F.3d 126, 131 (2d Ci2000). Substantial evidence has been interpreted to mean
“such relevant evidence as a reasonable mind might accept as adequate tcastmpadusion.”
Id. The Court may also set aside the Commissioner's decision when it is based uperrdegal
Rosa 168 F.3cht 77.

Plaintiff has appliedor benefitsmultiple timessince 2006 Tr. 72, 209. She stopped
working at the end of 200(r. 213)but had some semployment income 2014 (Tr. 13)In
her current application, Plaintiff alleged she could not work beginning May 22, 202®iSaeof
limitations from anxiety/severe depression, HIV, a knee condition, a back conalitiliscs 3 and
4, and seizuresTr. 17491, 213.At the hearing, Plaiiff complained ofa litany of mental and
physical ailmentsincluding anxiety, panic attacks, difficulty dealing with others, po@psthie
to pain, history of substance abuse and overdose, freqlerg,fdifficulty navigating stairsand

difficulty standing/walking for prolonged periodSeeTr. 4347, 5054, 59-60.The record also



reflects that Plaintiffis HIV positive, although, as noted by the ALJ, this has required only
conservative treatment. Tr. 16.
I.  The Appeals CouncilProperly ConsideredPlaintiff's Additional Evidence

Plaintiff objectsto the Appeals Council’sejecton of additional evidenceubmitted after
the ALJ’s decision.SeeECF No. 131 at 14 As an initial matter, the Court finds thew evidence
submitted to the Appeals Counaitterthe ALJ's decisioiis part of the administrative record for
judicial review when the Appeals Council denies review of the ALJ's decRerz v. Chater
77 F.3dat45. The regulationexpressly authaze claimants to submit new and material evidénce
to the Appeals Council without a “good cause” requirement, as longedaté to the period on
or before the ALJ's decisiofd. (citing § 404.970(b) and § 416.1470)b)

In addition, the new evidence should be treatguhatsof the administrative record. The
Appeals Councils requiral to “evaluate the entire record including the new and material evidence
submitted .. . [and] review the case if it finds that the [AEPaction, findings, or conclusion is
contrary to the weight of the evidence currently of record.” § 404.97€¥b)als® 416.1470(b).

Id. “Therefore, when the Appeals Council denies review after considering new evidence, t
Secretarys final decision “necessarily includes the AplseCouncils conclusion that the ALJ's
findings remained correct despite the new eviderce.(citing O’Dell v. Shalala 44 F.3d 855,
859 (10th Cir.1994) Accordingly, the administrative record before this Caantsists ofall

evidence submitted be®thisdecision, includinginynew evidence that was not before the ALJ.

2 Evidence is “new” when it has not been considered previously in the attatini processSee Ovitt v. Colvin
2014 WL 1806995, *3 (N.D.N.Y. May 7, 2014). New evidence is “material” whesebivth relevant to the plaintiff's
condition during the releva time period, and probativeollard v. Halter 377 F.3d 183, 193 (2d Cir. 2004). “The
concept of materiality requires, in addition, a reasonable possibiitylie new evidence would have influenced the
[Commissioner] to decide claimant's applicatibifierently.” Id.



In this case, th&LJ left the record opeafter the hearinfpr Plaintiff's attorney to submit
additionalevidence; the record reflects that additional medical evidence was thereaftétexibm
SeeTlr. 20, 40, 631929.1t appears thalaintiff sought another opinion from Dr. Gbadamasiy
after the ALJ issued her decision in December 2Gifling Plaintiff not disabled. Tr. 1-20.
Plaintiff submitted to the Appeals Counah unsigned February 20, 2017 medical source
statement fronDr. GbadamosiPlaintiff's treating physician d&vergreen Health Services, Inc.
Tr. 930-35.The formwasdated February 20, 2@, faxed from Plaintiff's attorney’s office to Dr.
Gbadamosbn February 16, 201{Tr. 93135), andthen notsubmitted to the Appeals Council
until June 4, 2017 (Tr. 930The Court notes that Dr. Gbadambsid been Plaintiff’s treating
physician since 2008 and had seen her 30 times ovetyaargeriod between March 2008 and
April 2016, primarily forHIV treatmentSeeECF No. 131 at 15.Furthermore, Plaintiff sar.
Gbadamosregularly from May 2014 (the date of his previous opinion) through April 2016 (the
last appointment appearing in the recortifle opinion stated Plaintiff had major depressive
disorder, anxiety, and lumbar problert It alsostated that Plaintiff was “inappropriate for any
workplace setting due to mental iliness and polysubstance,abuasethat she was incapable of
even low stress job3r. 932. Itstated that she had displayed these limitations since Z00&33.
The opinionfurther stated that the author was unableet@luate Plaintiff's ability to walk, sit,
stand, or perform postural maneuvers. Tr. 932-33.

Plaintiff argues that the Appeals Council failed to properly consider thisreadand
remand is required for further evaluation of the opinidn.at 1317. The Commissioneargues
that even thouglhe Plaintiff (or her attorneyjailed to exercise due diligence in obtaining the
opinion, or in providing the opinion to the agency, Ampeals Council excused Plaintiff from

having to show good caused therclearly consideredhe newly submitted evidenc8eeECF



No. 181 at 14 (citingTr. 2, 93035). The Court agreeslhe record reflects that the Appeals
Council considered Plaintiff's additional evidence and explained why it wasteejexr
discounted. Tr. Z-irst. the Appeals Councrioted that it would grant review of the ALJ’s decision
if the submitted evidence wasw, material, and related to the period on or before the date of the
hearing decisionThen, having reviewed said evidence, the Appeals Clodetérminedthat
Plaintiff failed to meeher burden tahow there is a reasonable probability the additiondeeve
would change the outcome of the decision.” Tr. 2.

Plaintiff contendghat the Appeals Council was obligated to articulate an explanation for
not giving controlling weight to the assessment of a treating physicidrihahthe lack of such
an explaation requires reman&eeECF No. 131 at 14. In response, the Commissioner argues
remand is not requiredecause the agencyegulations do not require the Appeals Council to
provide an elaborate explanation when it evaluates additional evidence gueSepECF 181
at 15(citing 20 C.F.R. 88 404.967, 416.146416.147). According to the Commissioner the
regulationsonly require that the Appeals Council notify the party of its action and does not
mandateany information that must bimcludedin the denial notice.ld. Furthermore, as the
Commissioner points outhis Circuithasspecifically acknowledged that the Appeals Council’s
denial of review does not amount to consideration on the nheritather,is analogous to denial
of certiorari. SeePollard v. Halter 377 F.3d, 183, 192 (2d Cir. 2004) (citations omitted). Thus,
the Appeals Council was not required to specify why it found that Dr. Gbadarsest®d
statement did not show a reasonable probability for changing the outcome of ifiendés
explained abovehowever,the Commissioner’final decision “necessarily includes the Appeals
Council’'s conclusion that the ALJ’'s findings remained correct despite the wuelenee”

Hollinsworth v. Colvin 2016 WL 5844298 at*3 (W.D.N.Y. 2016) (quotiRgrez 77 F.3dat45).



Accordingly, this Courtmust“simply review the entire administrative record, which includes the
new evidence, and determine, as in every case, whether there is substantia¢ ¢videpport the
decision of the Secretaryld. (quotingPerez 77 F.3d at 46).

As noted above, Dr. Gbadamosi was Plaintiff's treating physicide. opiniors of
Plaintiff's treating physicias shouldbe given “controlling weight” ithey aré'well-supported by
medically acceptable clinical and atory diagnostic techniques af@ale] not inconsistent with
the other substantial evidence in [the] case record,” 20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2)
However, a treating physician’s opinion is not afforded controlling weight when theowpmi
inconsistent with other substantial evidence in the record, such as the opinions ofeutivet
experts. 20 C.F.R. § 404.1527(d)(3)ell v. Apfel177 F.3d 128, 133 (2d Cit999). If the A.J
gives the treating physiciambpinion less than controlling weight, he must provide goodnsas
for doing soClark v. Comm’r of Soc. Sed.43 F.3d 115, 118 (2d Cir. 1998).

If not afforded controlling weight, a treating physic¢gpinion is given weight according
to a norexhaustive list of enumerated factargluding (i) the frequency of examinations and the
length, nature, and extent of the treatment relationship; (ii) the evidence in suppbg of
physiciaris opinion; (iii) the opiniots consistency with the record as a whole; and (iv) whether
the physican has a relevant specialty. 20 C.F.R. 88 404.1527(c) (2), 416.927¢eKZ|ark 143
F.3d at 118Marquez v. ColvinNo. 12 CIV. 6819 PKC, 2013 WL 5568718, at *9 (S.D.N.Y. Oct.
9, 2013) In rejecting a treating physicianopinion, an ALJ need not exgssly enumerate each
factor considered if the ALS reasoning and adherence to the treating physician rule isSaear.
e.g., Atwater v. Astry&12 F. App’x 67, 70 (2d Cir. 2013).

Furthermore, slong as the ALJ is careful to expldiis decision, he is entitled teject

portions of a medical opinion that conflict with other evidence in the reBeslRaymer v. Colvin



No. 14CV-6009P, 2015 WL 5032669, at *5 (W.D.N.Y. Aug. 25, 2015) (*an ALJ who chooses to
adopt only portions of a medical opinion must explaindnieer decision to reject the remaining
portions”). Upon review ofPlaintiff's newly submitted evidencéhe Court finds itlid not “add
so much as to make the ALJ’s decision contrary to the weight of the evidé&w&dwski v.
Astrue 368 F. App’x. 226, 229 (2d Cir. 201&eealso Bushey v. Colvin552 F. App’x. 97, 98
(2d Cir. 2014) (new evidence submitted to Appeals Council “did not alter the weight of evidence
so dramatically as to require the Appeals Council to take the case”).

First, the Court notethatDr. Gbalamosi’sFebruary2017assessment is unsign&eerr.
935.Second, the individual filling out the forwmasunable to opine as to aeyertional limitations.
Tr. 932-934 The opinionscontained in the secoridrm are alsaotably different those contained
in the form filled out and signed by Dr. GbadamosMiay 2014. Tr 317-21. Third,n the most
recent formthe scrivener notkclinical signssuchas weight gain(Tr. 931) ye the 2014 form
records thaPlaintiff weighed 43 pounds less than she did in 2008.3R3, 415Fourth, he fill-
in-the-box questions are checked with a check mark in the 2014Hotrchecked witlan“x” in
the2017 form While thesanternal and external inconsistenciasequestionss to the reliability
of the February 2017eport for purposes of ils opinion the Courfinds the reportis properly
attribuedto Dr. Gbadamosi's officeEven sofor the reasondiscussed beloythe Court finds the
February 201Teport would not materially change thAéJ’s decision.

First,no exertional limitations are notedthe reportSecondthe fill-in-the-box responses,
without additionakexplanationparticularly as tdPlaintiff’s ability to performanywork activities
at all, invade the province of the AL is well settled thathe matter of a claimar# disabilityis
a matter reserved for the Commissior@rell v. Apfell77 F.3d 128,133 (2d Cir. 1999]S]Jome

kinds of findings—including the ultimate finding of whether a claimant is disabled and cannot

10



work—are reserved to the Commissioner.[T]he Social Security Administration considers the
data that physicians provide but draws its own conclusions as to whether those data indic
disability.”); 20 C.F.R. 8 404.1527(d) (opinions that a claimant is disabled or unable to work are
opinions onissues reserved to the Commissioner because they are administrative tinalirage
dispositive of a case).

Next, dthough the ALJ did not have the opportunity to review Dr. Gbadamosi's February
2017 opinion, the ALJ did have the opportunity to review Gbadamos earlier May 2014
opinion wherein he opined th&tlaintiff had no limitations in sitting, standing, walking, lifting,
carrying, or handling object3r. 31719. He noted he had referrBthintiff to psychiatry for her
depressive disorder (Tr. 318nd further specified that she had no limitation in understanding and
memory, sustained concentration and persistence, social interaction, otiaddpra 31920).
He noted he had been treating her since at least Novembeag@@haracterized her atition
as “indefinite stablé Tr. 315-16.

The ALJ recognized Dr. Gbadamosi as a treating source and evahmtginion under
the treating physician ruleard in so doing,gave “some weightto those portions of Dr.
Gbadamosi’s opinion consistent with other findings in the record. Tr. 17. As the ALJ noted, despite
Plaintiff's history of depression and anxiety, the treatment notes geneeaibrded intact
cognitive functioning, no significant interpersonal difficulties, and normal psyctoom
functioning with good response to medications. Tr. 16, 323, 333, 350, 354, 357, 361, 365, 368,
371, 374, 377, 380, 383, 386, 388, 392, 396, 399, 403, 407, 411, 415, 565, 573, 577, 582, 586,
590, 596, 600, 603, 607, 610, 612, 635, 642, 646, 647, 665, 669, 673, 677, 699, 7043,/08,
718, 723, 727,733, 738, 743, 748, 753, 758, 763, 768, 778A@&1LJ may discredianopinion

undermined by largely normal mentdhtus findingsSeeNewell v. Colvin No. 15CV-6262P,

11



2016 WL 4524809, at *14 (W.D.N.Y. Aug. 30, 201&consideration deniedNo. 15CV-6262P,
2017 WL 1541239 (W.D.N.Y. Apr. 28, 2017{Jhe ALJ articulatedsufficient rationale for
rejecing the portion of a physician’sopinion which was inconsistent withthe physician’s
examination findings and the other information in the regoRbwns v. ColvinNo. 6:15CV-
06644(MAT), 2016 WL 5348755, at *4 (W.D.N.Y. Sept. 26, 20Faixrthermore,tiis within the
ALJ’s discretion toresolve genuine conflicts in the eviden®eino v. Barnhart312 F.3d 578,
588 (2d Cir.2002). Inso doing the ALJ may “choose between properly submitted medical
opinions.”See Balsamo v. Chater42 F.3d 75, 81 (2d Cir. 1998).

In this case, the ALJound that Plaintiff had moderatdfficulties maintaining social
functioning and limited Plaintiff to only occasional interaction with supervisorspd@ss or the
public. Tr. 1415. She also found that, at most, Plaintiff had moderate difficulty maintaining
concentration, persistence, or pace, and limited Plaintiff to simple, routinetivegasks (not at
a production rate pace) and using judgment and dealing with changes in the workisettédg
to simple workrelated decisiondd. Such limitations are consistent with “low stress” wdske
Reyes v. Colvin016 WL 56267, *6 (W.D.N.Y2016) (“although the ALJ did not specifically
include stress limitations in his RFC assessment, his reliance on the findohgdservations of
the consultative medical sources in terms of their consideration of plaintifésseelated
functional limitations . . . represents the kind of thorough, individualized mental RFC evaluation
contemplated by . . . the overall requirements of the [regulatio${®)ALJ found that the RFC
assessment was supported by the objective medical evidence, Plaintiff's neattta treatment
notes, her statements to her treating physician’s, and the opinion evideric® Thus,the ALJ

reasonably found that Plaintiff was capable of low stress asdkscribed above.

12



Based on the foregoinghe Court finds ndurther onsideration of Dr. Gbadamosi’'s
February 2017 opinion is required/here on remand the ALJ’s reconsideration of a treating
physician’s opinion would not have changed the ALJ's adverse determination,rdneiser
harmlessZabala v. Astrug595 F.3d 402, 410 (2d Cir. 2010) (declining remand when opinion of
treating physician incorrectly discounted as incomplete and unsigned beagesey
reconsideration unnecessary where “application of the correct legal prirtoiphesrecord could
lead [only to the same] conclusion”).

II.  The ALJ's RFC Finding Was Supported By Substantid Evidence

Throughout the relevant time period, Plaintiff reported chronic back pain stemming from
a motor vehicle acciderut the ALJ found that Plaintiff's condition caused no more thenimal
work-related limitationsand was therefore nesevere Tr. 14. Plaintiff argues the ALJ failed to
assess limitations placed on Plaintiff followingylarch 2015 emergency room iti$or back pain
at Erie County Medical Cent€lECMC") that placed limitations on lifting anghrrying up to ten
pounds, and restricted plaintiff from bending or twisting at the wa@stECF No. 131 at 17.
Based on thisPlaintiff argues helumbar pain was a severe limitatidd. Plaintiff argues the
ALJ’s analysis was insufficient, and remand is regplifor the ALJ to evaluatthe limitations
contained inthe discharge instructions frorthe emergency roomld. at 1721. Plaintiff is
incorrect. The limitations that are the linchpin of Plaintiff's argumemere offered by an
emergency room doctor in response to an acute injury; the doctor had +stdodiong relationship
with Plaintiff; and his opinion would not be entitled to controlling weigh¢e20 C.F.R. 88
404.1527, 416.92&ee alsdBurgess v. Astryes37 F.3d 117, 129 (2d Cir. 2008) (discussing that

generally, the longer a treating source has treated the claimant and themesithé claimant has

13



been seen by a treating source, the more weight the Commissioner will give to ttessour
opinion). Nor would the ALJ be required to give “good reasons” for discounting the ogahion.

Plaintiff presented tthe ECMC emergency rooron March 1, 2015 complaining tiback
painor injury.” Tr. 572.Sherepored that “shebroke up a fight between her son and daery
approximately 2 days ago and in the meantime had a fall ehertback on the TV and TV staid.

Id. She alsaepored “back issues” in the pastit she was unable to elaborateto the gecific
nature of hetback issue$ Id. Upon examination,;raergencyoom physiciarsteven K Vonfrolio,

M.D. (“Dr. Vonfrolio”) noteddecreased range of motionthe backsecondary to paiandsome
areas of bruising over the right mid back laterally to the spine. Tr.AY34RI of Plaintiff's
lumbar spine showed diffuse disc degeneration most prominent frothrd3gh S1; mild left
neural foramen narrowing at T1R; degenerative changes at 1R with bilateral hypertrophy

and mild dorsal lateral encroachment; bulging and hypertrophy &; Is2vere spinal canal
stenosis at L3 and mild right and moderate left subarticular narrowing and narrowing of the
neural foramina; effacement of the thecal sac ab;Land mild narrowing of the neural foramen

at L4-S1. Tr. 570-71.

An MRI studysome eight yearsarlierdemonstrated small to moderate left paracentral
T11-L2 discherniation small central T12.1 disc herniationdisk dehydration L3} with minimal
disc bulgesfrom L3-4 to L5S1; and lower lumbar facet hypertrophy resulting in bilateral
foraminal stenosis at 8. Tr. 424 Therecordassociateavith thevisit indicates that the provider
discussed with Plaintifthe importance ofa homebasedcore strengthening and stretching
program, andPlaintiff was directedo undertakdhomeexercisesld. There are no other imaging

studies during this eighfear periogdnor anyrecord of permanent restrictions placed oniRtf.

14



In any eventafter the emergency room visRlaintiff wasdischarged home ciMedrol
Dosepak and some Nor€al'r. 574. Although Dr.Vonfrolio’s discharge instructionsestricted
Plaintiff from lifting and carrying more than ten posrahdfrom bendng or twising at the waist
the discharge instructiorsospecified that Plaintiff was to followp with Dr. Clarkwithin the
week, indicating that the restrictions were intended to be tempardrghe should follow up with
her treatingohysician regarding her lortgrm careld. Even an opinion from a treating physician
will not be conclusive of disability if the ipairment does not meet the duration requirements of
the Act.Rice v. Barnhart127 F.App’x 524, 526 n.1 (2d Cir. Mar. 31, 2005) (treating physician’s
finding that claimant was disabled for fenmonth period not indicative of disability) (citing 42
U.S.C. 8423(d)(1)(A)).

WhenPlaintiff did follow-up with her doctor, he did not endorse any limitations; instead,
he merely prescribed pain medication and provided Plaintiff with a pamphlet onefedintion
for older adultsTr. 723.Whenshe returned to the emergency room the next mamtiplaining
of a possible overdose, her discharge instructions did not include any lifting/casryegding
limitations, which is further evidence that the March 2015 restrictions weredadeto be for a
brief period Tr. 576-80.Based on the foregoing, the Court finds tR&intiff has not met her
burden to show a disability relationto her backPlaintiff’s argumenthat one emergency room
visit a few years after her last damsured should have been factored into the BEt@rmination
is without merit,and even if consideredould not have resulted in a change in the ALJ’s ultimate
RFC.“[F]ailure to consider or weigh an opinion may be harmless error where consider#tiain of
opinion would not have changed the outcom@émmell v. Comm’r of Soc. Se2017 WL

3328237, at *5 (N.D.N.Y. Aug. 2, 2017). Agency reconsatien is unnecessary where

15



“application of the correct legal principles to the record could lead [only to the] samclusion.”
Zabala v. Astrugb95 F.3d 402, 410 (2d Cir. 2010).

In this case, bwever the ALJ's decision reflects that she did in fact consider Pfenti
nonsevere physical impairments, including back pain, at the later steps of the s#quenti
evaluation process, amdodified her RFC assessment as a result. The ALJ discussed Plaintiff’s
activities that were inconsistent with her allegations of disabling pain, inclug@ingHdility to
complete her activities of daily living, wash dishes, cook meals, care rfgrdedchildrenand
run her own housecleaning busindss 14, 16. She found that Plaintiff would have difficulty with
heavy lifting and carrying due to a combination of im@pairments Tr. 17. Giving Plaintiff the
“utmost benefit of the doubt regarding her physical complaints/ailments,” théoAhd it prudent
to limit her to work at the light exertional levdlr. 18.Based on the foregoing, the Court finds
that the RFC was properly determined, and if there was any errorisacivas harmless

CONCLUSION

Plaintiff's Motion for Judgment on the Pleadings (ECF NB8) is DENIED, and the
Commissioner’sviotion for Judgment on the Pleadin@SCF No. B) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment anatlose this case.

IT 1S SO ORDERED.

Pove f Boiae

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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