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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CARLA A. WOJEWODA

Plaintiff, Case # 18V-244+PG
V. DECISION AND ORDER
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

INTRODUCTION

Plaintiff Cala A. Wojewoda seeks review of the decision of the Social Security
Administration (“SSA”) todeny hemDisability Insurance Benefit§ DIB”) application ECF No.

1. The Court has jurisdiction over this action under 42 U.S.C. 8§ 405(g).

The partiesmoved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c).ECF Nos.7, 11 For the reasons that follow, the Commissioner’s motion is
GRANTED andPlaintiff's motion is DENIED.

BACKGROUND

Plaintiff applied for DIB on April 24, 2014. Tr145-46. After the SSA denied hetaim,
Plaintiff and a vocational expert (“VE”) testified at a hearing befsdeinistrative Law Judge
Stephen Cordovalfithe ALJ”). Tr.41-86 On Decembet3, 2016, the ALJ issued an unfavorable
decision. Trl18-28 After the Appeals Council denie@ftrequest for review, Plaintiff appealed

to this Court. Tr. 1-6; ECF No. 1.

14Tr.” refers to the administrative record in this matter. ECF No. 5.
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LEGAL STANDARD

District Court Review

In reviewing a final decision of the SSA,is not the Court’s function to “determine de
novo whether [the claimant] is disabledSchaal v. Apfel134 F.3d 496, 501 (2d Cir. 189
Rather, the Courti$ limited to determining whether the SSA’s conclusions were supported by
substantial evidence in the record and were based on a correct legal stahdknekta v. Astrue
697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S.C. 8§ 405(g)) (other citation omitted). The
Commissioner’s decision is “conclusive” if it is supported by substantial evideiZt&.S.C. §
405(g). “Substantial evidence means more than a mere scintilla. It means suctt eslieheance
as a reasonable mind might accept as adequate to support a conclivioari v. Astrue 569
F.3d 108, 112 (2d Cir. 2009) (citations omitted).
. Disability Determination

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled. See Parker v. City of New Yok76 U.S. 467, 47@1 (1986). At step one, the ALJ
determins whether the claimant is engaged in substantial gainful work acti8i#g20 C.F.R. 8§
404.1520(b). If so, the claimant is not disabled. If not, the ALJ proceeds to step two and
determines whether the claimant has an impairment, or combination of impairments, tha
“severe” which meanghat it imposes significant restrictions on the claimant’s ability to perform
basic work activities.ld. 8 404.1520(c). If the claimant does not have a severe impairment or
combination of impairments, tletaimant isnot disabled. If the claimant does, the ALJ continues
to step three.

At step three, the ALJ examines whethie claimant’s impairment meets or medically

equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the



“Listings”). Id. 8 404.1520(d)If the impairment meets or medically equals the criteria of a Listing
and meets the durational requiremehe claimant is disabledd. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity CRFwhich reflects the claimant’s
ability to perform physical or mental wowkctivities on a sustained basiespite his or her
impairments.Seed. § 404.1520(ej#).

The ALJ then proceeds to step four and determines whether the claimant’s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, then he or she is not disiblel.he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies
Commissioner to show that the claimant is not disablet.§ 404.1520(g). To do so, the
Commissioner must demonstrate that the clainratdins the RFCto perform alternative
substantial gainful workin the national economy in light of his or her age, education, and work
experience.See Rosa v. Callahath68 F.3d 72, 77 (2d Cir. 1999) (quotation marks omitiseh;
also20 C.F.R. § 404.1560(c).

DISCUSSION

The ALJ’s Decision

The ALJfound that Plaintiff had not engaged in substantial gainful activity since the
alleged onset date. Tr. 20. He also found thahakeseveral severe impairmerist that those
impairmentsdonot meet or medically equal the criteriaamiy Listings impairment. T20-23.

Next, the ALJ determined th&laintiff retairs the RFC toperform light work with
additional limitations. Tr. 226. At step four, the ALdoncludedhat Plaintiff can perform her

past relevant work as a nurse supervisor and therefore found her not disabled. Tr. 27-28.

2 “Light work involves lifting no more than 20 pounds at a time witlydient lifting or carrying of objects weighing
up to 10 pounds. Even though the weight lifted may be very Etfjeb is in this category when it requires a good
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Il. Analysis

Plaintiff asserts that the Court should remand this case becay($g the ALJ
mischaracterized theecord evidenge(2) the VE’s testimony was incorrect; and (3) the ALJ
declined to give comblling weight to her treating physician’s opinidrECF No.7-1 at7-10. The
Court addresses each argument below.

A. ALJ’s Evaluation of the Record Evidence

Plaintiff assertghat the ALJ “mischaracterized the facts” related to her daily activities,
collection of unemployment benefits, use of medication, and ability to sit, wheclCourt
construes aan argument that the ALJ improperly evaluated the consistency of henestdgevith
the record evidenceECF No. 71 at 78.

Throughout the disability analysen ALJ considerthe claimant’salleged symptoms and
the extent to which they are consistent with the record evidamtaffect heability to perform
daily activities ando work. 20 C.F.R. § 404.1528) (effective June 13, 2011 to Mar. 26, 2017);
see alsoSSR 163p, 2016 WL 1119029, at *2 (S.S.A. Mar. 16, 2016). Buwe claimant’s
statements alone will not estatiidisability. 20 C.F.R. § 404.1529(

When the objective medical evidence does not substantiate the claimant’s alleged

symptoms,an ALJ considers (1) the claimant’s daily activities; (2) the location, duration,

deal of walking or standing, or when it involves sitting most oftithe with some pushing and pulling of arm or leg
controls. To be considered capable of performing a full or wide range ofalaykt [the claimant] must have the
ability to do substantially all of these activities. If someone can dovigtk, [the SSA] determine[s] that he or she
can also do sedentary work, unless there are additional limiting faotdras loss of fine dexterity orability to sit
for long periods of time.” 20 C.F.R. § 404.1567(b).

3 Plaintiff's brief, submitted by counsel, contains otliyeeanda-half pages of argument and two case citatiens
one to a Third Circuit decision from 1981 amtbther to aVestern Dstrict of New York decision from 1997. ECF
No. 7-1 at 710. The Court is not required to address undeveloped arguntenigver, the Court will liberally
construe the brief to avoid punishing Plaintiff for her attorney’s shorings. See, e.g.Metro.Prop. & Cas. Ins. Co.

v. Sarris No. 115CV-78Q(LEK)(DJS, 2017 WL 3252812, at *15 (N.D.N.Y. July 28, 2017) (stating that “the Court
will not address arguments raised without any attempt at providing lefgadtoal support”).
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frequency, and intensity of the claimant’s symptoms; (3) precipitating amavaging factors; (4)
the type, dosage, effectiveness, and side effects of any medication taken &beafigwiptoms;
(5) other treatment received to relieve symptoms; (6) any measures the claasaaken to
relieve symptoms; and (7) any other factooacerning the claimant’s functional limitations and
restrictions due to symptomsd. § 404.1529(c)(3)(i)vii).

A court upholds a\LJ’ s decision to discount a claimant’s subjective complaints of pain
if thatfinding is supported by substantial evidendackson vAstrue No. 1:05CV-01061 (NPM),
2009 WL 3764221, at *7 (N.D.N.Y. Nov. 10, 2009) (quotation marks and citation omitteds. “I
the function of the Commissioner, not the reviewing countesolve evidentiary conflicts and to
appraise theredibility of witnesses, including the claimantd.

1. Daily Activities

First, Plaintiff contends that the ALJ impropergfied on the daily activities she described
to the consultative examiners and in her Function Report in 2014 instead of crbdit?(jl6
hearingtestimony. ECF No.-1 at 7#8; seeTr. 41-86, 18189, 248, 253 After considering this
evidence, lie ALJacknowledgedPlaintiff's testimonythat she performed “minimal activities” but
foundthat heradmissionst the consultative examinatioasdin her Function Report suggested
that she was less limited than she alleged. Although Plaintiff seems to aagherf®14reports
were somehow too old to rely on, they were made after Plaintiff's alldigalility onsetdateand
were therefore relevant to the ALJ’s consideration of her claim.

To the extent thalaintiff's 2014 reportare inconsistenwith her 2016 hearing testimony,
it was it was up to the ALJ to resolve conflictiegjdence See, e.gCage v. Comm’r of Soc. Sec.
692 F.3d 118, 122 (2d Cir. 2012) (when the court reviews a denial of disability benefits it must

“defer to the Commissieer’s resolution of conflicting evidence”’Moreover, the ALdlid not use



Plaintiff's daily activities as the sole reason to discount her statemehtseawas entitled to
considethem when analyzing her allegatioree e.g, Poupore v. Astrueb66 F.3d 303, 307 (2d
Cir. 2009)(ALJ properly discounted the claimant’s subjective complaints in part based omyhis da
activitieg; see als®0 C.F.R. 804.1529(c)(3)(i). Thus, the ALJ did not err on this basis.

2. Unemploymentinsurance Benefits

Next, Plaintiff asserts that it is “completely untrue” that she collected unemphbyme
insurance benefitshile alleging disability. ECF No.-1 at #8. The ALJ pointed out that Plaintiff
was laid off from her last job and th&gollected unemployment befits while looking for work.”
Tr. 25. The ALJ noted that receiving unemployment benefits does not prélctideceipt of
disability benefits, but that it is “one of the many factors that must be cordidegetermining
whether a claimant is disakleld.

It is unclear when Plaintiff received unemployment benefits and when slyedlle
disability; Plaintiff asserts, withoutitation that she was laid off in 2012, collected benefits for
one year, and then alleged disability as of April 20R&gadless of the timelineghe ALJ only
briefly discussed Plaintiff's receipt of unemployment benefits, and it & that he did not use
this as the sole factor for discounting Plaintiff's stateme®ge, e.g.Nix v. Colvin No. 15-CV-
0328FPG 2016 WL 3681463 at *7 (W.D.N.Y. July 6, 2016) (ALJ properly considered the
claimant’s receipt of unemployment benefits and used it as part of his reaslisctamting the
claimant’s statements)Accordingly, the ALJ did not err on this basis.

3. Medication Use

Plaintiff also asserts that the ALJ improperly implied that Plaintiff “could not (sei@h

great pain since she only took her Tylenol codeine three times g vbeekusehe pills “made

her violently ill so she only took them when absolutely necessary.” ECF-Nat 8. The ALJ



acknowledged that Plaintiff's medications allegedly caused her to “erpergde effects, such
as stomach problems and tiredness.” Tr. 24. He ultimately concluded, however it fPlas
infrequent symptoms or that over the counter medication generally is effectiatrolling her
pain” because she only takes her Tylenol codeine about three times a week whenrineis Mot
effective. Id.

As noted previously, it was the ALJ’s dutyresolve conflicting record evidence such as
this, and he was entitled to consider Plaintiffs medication use as one factor yziagdier
assertions of painSee, e.g.Rivera v. ColvinNo. 1:14-CV-00816 MAT, 2015 WL 6142860, at
*6 (W.D.N.Y. Oct. 19, 2015)noting that the ALJ was entitled to consider evidence that plaintiff
pursued a conservative treatment as one factor in determining cregipség als®?0 C.F.R.8
404.1529(c)(3)(iv). Accordingly, the Court finds no error in this regard.

4, Ability to Sit

Finally, Plaintiff asserts thdttis “ridiculous” thatthe ALJfound her ability to sit in the car
for an hour inconsistent with her report that she could only sit for 30 minutes. ECFLNt.87
Specifically, the ALJ pointed out that Plaintiff “testified that she could ahfpis30 minutes at a
time” but “al® testified that she was able to sit in a vehicle for an hour to drive to thedyear
which “call[s] into question the consistency of [her] allegations.” Tr. 25, 48, 59.

Again, the ALJ used this as one piece of information, among others, to discaintitfil
statements and to resolve conflicting record evidence. The Court finds no errorlmasikis

In addition to allof the above, the ALJ also considered that, despite Plaintiff's reports of
severe pain, providers noted that she was either in no or only mild acute distress dued tha

physical examinations were generally unremarkable. F2524ee20 C.F.R.8 404.1529(c)(2)



(noting that objective medical evidence is a useful indicator to help the ALJcoakhkisions
about the intensity and mstence of the claimant’'s symptoms)

For all the reasons stated, the Court finds that the ALJ properly considerecettamtrel
factors when he analyzed the consistency of Plaintiff's statements witedbrd evidence and
that his decision to discount those statements is supportadbiantiakvidence.

B. VE Testimony

Plaintiff asserts that théE’s classification of her past work as a regsgapervisor “was not
at all what she didand therefore the ALJ could not rely on that testimtangnakehis step four
finding. ECF No. 71 at 9. In a Work History Report, Plaintiff described her past work as a
Licensed Practical Nurssupervisor Tr. 190, 192. At the hearing, the VE confirmed that she
reviewed Plaintiff's work historand characterized her past workad'surse supervisor” under
Dictionary of Occupational Title6€DOT”) code 075.16010. Tr. 78-79.

Plaintiff ignores the fact that the Aldenied her claim because foaind thatshe could
performher past work as laurse supervisas it isgenerally performed Tr. 27. An ALJ denies
benefits if the claimant “can meet the demands of [her] previous work, eithgnesaftually
performed it or as generally performed in the national economy.” 20 C.F.R. § 404.1560(b)(2)
is the claimaris burden “to show an inability to return to her previous specifi@udban inability
to perform her past relevant work generallylasinski v. Barnhart341 F.3d 182, 185 (2d Cir.
2003) (citations omitted). The ALJ uses tBOT “to evaluate jobs as they are generally
performed,” but he may rely on a VE to “offer specific testimony to exphamreéquirements of
particular jobs.” Emser v. Berryhill No. 1:16CV-00909 (MAT), 2018 WL 3390255, at *2

(W.D.N.Y. July 12, 2018) (citations and quotation mamkitted).



The ALJ acknowledged that Plaintiff performed her past work as a nurse sopeaivihe
medium exertion levebut found that Plaintiff could do the jals it is generally performed at the
light exertion level with the other limitations set forth in the RFRTaintiff does not argue that she
cannot do the job as it is generally performed; she only asserts that the DQptidesof the
nurse supervisor position is not the same as what she did in her past job. AccotunGly,t
finds no step four error.

C. Treating Physician Opinion

Finally, Plaintiff asserts that the ALJ improperly weighed the opinion ditigephysician
Gregory Jehrio, M.D.and should have contacted him instead of discounting his opinion. ECF
No. 7-1 at 910.

An ALJ must give a treating physician’s opinion controlling weight if it is “veelpported
by medically acceptable clinical and laboratory diagnostic techniques antlinconsistent with
the other substantial evidence in [the] record.” 20 C.B.R04.127(c)(2); see also Green
Younger v. BarnharB835 F.3d 99, 106 (2d Cir. 2003). An ALJ may discount a treating physician’s
opinion if it does not meet this standard, but he must “comprehensively set fgrtedlsonsfor
doing so. Halloran v. Barnhart 362 F.3d 28, 33 (2d Cir. 2004%ee also20 C.F.R. §
404.127(c)(2) (he SSA*will always give good reasons” for the weight afforded to a treating
source’sopinion).

When a treating physician’s opinion is not given controlling weighfLJ considers the
following factors to determine how much weight it should receive: (1) whether theesour
examined the claimant; (2) the length, nature, and extent of the treathagionship; (3) whether
the source presented relevant evidence to support the opinion; (4) whether the opinion istonsiste

with the record as a whole; (5) whether a specialist rendered the opinion inHes area of



expertise; and (6) other factotisat tend to support or contradict the opinion. 20 C.F.R. §
404.127(c)(1)(6).

Dr. Jehrio completed a medical opinion form wherein he assessed Psaattifity to
perform workrelated activities, to which the ALJ afforded only “little weight.” T8, 318-21.
Plaintiff asserts that the ALJ “did not give the correct weight” to Dr. dshopinion, but she does
not explain how his opinion iwell-supported by medically acceptable clinical and laboratory
diagnostic techniques and is consistent with the other substattat evidence. Shaerely
concludes, without citing the record, thatays, MRIs, and treatment notes from Dr. Jehrio and
her pain management doctor support the opinion.

The Court finds that the ALJ adhered to the treating physician asldée thasughly
discussed Dr. Jehrio’s opinion and offered several reasons for not affording itloantwelight.
First, the ALJ noted that Dr. Jehrio’s opinion was given in checklist format and thag¢Hbio J
failed to describe medical findings in support of his opinion, despite being instructeddo @a
26. The lack of relevant evidence to support Dr. Jehrio’s opinion condtalgeod reason to
discountthatopinion SeePhilpot v. Colvin No. 5:12CV-291 MAD/VEB, 2014 WL 1312147, at
*19 (N.D.N.Y. Mar. 31, 2014§‘[The treating physician]’s opiniowas largely achecklist form,
which she did not complete and she did not sugper checklist selections by reference to medical
evidence or detailed clinical findingsThe ALJ acted within her discretion in discounting the
opinion on this basi¥. (citation omitted; 20 C.F.R.§ 404.1527(c)(3) (an ALJ will give more
weight to anopinion that contains relevant evidence like medical signs and laboratory findings

Second, the ALJ found thBir. Jehrio’s own examination notes did not support his opinion.
Tr. 26. Specifically, the ALJ noted that one month before Dr. Jehrio completed the opinion form,

his examination of Plaintiff was unremarkabkade from spinal tenderness, and Plaintiff was not
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in acute distress and exhibited normal gait, extremities, strength, and seflExe26 (citing Tr.

272). Othertreatment notes from Ddehrio reveal similarly unremarkable examination findings.
See, e.g.Tr. 237, 239, 245, 276-77, 291, 294. The lack of support in Dr. Jehrio’s treatment notes
for his opinion constituted a good reasomtiord it less weight See, e.gMonroe v.Comnir of

Soc. Se¢.676 F. Appx 5, 7 (2d Cir. 2017)summary order)affirming the ALJ’'s decision to
discount a treating physician’s opinion wharg treatment notes contradictit opinion).

Plaintiff asserts that, if the AlelievedDr. Jehrio’sopinion lacked support, he should
have conta&d Dr. Jehrio“to fill any alleged gapsinstead of discounting his opiniorECF No.
7-1 at 10.But “[t}he mere fact that medical evidence is conflicting or internally incomsidiges
not mean that an ALJ is required toa@ntact a treating physicidn.Micheli v. Astrue 501 F.
App'x 26, 29 (2d Cir. 2012jsummary order). Moreover, where the record does not contain
“obvious gapsand the ALJ alreadjasa “complete medical history,” the Aldbes not havéo
seek additional informatiobefore rejecting a benefits clainRosa v. Callahan168 F.3d 72, 79
n.5 (2d Cir. 1999]citation omitted).

Thereis noobviousgap in the recortiere The ALJ had plenty of information before him
to decide Plaintiff's case, including opinions from two consultative examiners, Hbdpages of
medical records, and various noredical evidence

Finally, the ALJ found Dr. Jehrio’s opinion inconsistent with the record as a whole
particularly treatment notes documenting unremarkable findings and the “conseavatiroutine
nature” of Plaintiff's treatmentTr. 26. Thelack ofconsistencyetweerDr. Jehrio’s opiniorand
the record as a wholonstituted a good reason to discount that opini®eg e.g, Freeman v.
Comm’r of Soc. SedNo. 17CV-6862-FPG, 2018 WL 6605666, at *6 (W.D.N.Y. Dec. 17, 2018)

(“[T]he ALJ did not err when she discountlde treating physiciarg opinion based on its
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inconsistency with other record eviderige20 C.F.R.8 404.1527(c)(4) (an ALJ will give more
weight to an opinion that is consistent with the record as a whole).

For all the reasons stated, the Court finds that the ALJ properly considerecettamtrel
factors when he analyzda. Jehrio’s opinion and that his decision to discount that opiision
supported by substantial evidence.

CONCLUSION

The Commissioner’s Motion for Judgment on the Pleadings (ECRNas GRANTED
and Plaintiff's Motion for Judgment on the Pleadings (ECF Np.is DENIED. Plaintiff's
Complaint (ECF No. 1) is DISMISSED WITH PREJUDICE. The Clerk of Court anker
judgment and close this case.

IT 1S SO ORDERED.

Dated: Julyl7, 2019 O
Rochester, New York f i

FRANK P. GEWI, JR.
f Judge

United States District Court
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