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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

TERRY LEE GIBBONS

Plaintiff, Case # 8-CV-311+PG
V. DECISION AND ORDER
COMMISSIONER OFSOCIAL SECURITY,

Defendant.

INTRODUCTION

Plaintiff Terry Lee Gibbon®rings this action pursuard the Social Security Aceeking
review of the final decision of the Comssioner of Social Securitirat deniedhis application for
Disability Insurance Benefits (“DIB”under Titlell of the Act. ECF No. 1. The Court has
jurisdiction over this action under 42 U.S.C. § 405(Q).

Both parties moved for judgment on the pleadings pursuant to Federal Rulgilof Ci
Procedure 12(c). ECF No8, 14 For the reasons that follow, the Commissioner’s motion is
DENIED, Gibbons’snotion is GRANTED, and this matter is REMANDED to the Commissioner
for further administrative proceedintysited to Step Five of the sequential evaluation.

BACKGROUND

Gibbons has filed multiple applications for DIB over the years. He filed his fifth a
presen@pplication in July 2010Tr.? 1155. He allegeddisability since December 14, 19%9%ie
to several medical conditions, including vision loss, headaches, bhgsss surgery, and back,
shoulder, neck, and knee injuriegr. 634. His date last insured is December 31, 2001. Tr. 1154.

In April 2012, Administrative Law Judg#illiam M. Weir issued a decision dismissing Gibbons’s

14Tr.” refers to the administrative record in this matter. ECF®o.
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application in part (on the basis rafs judicatd) and denying it in part (on the basis that Gibbons
was not disabled). The Appeals Couneitated Judge Weir's decision and remanded for further
proceedings. Tr. 377-78.

In December 2013, Judge Weir issued a new decision, again dismissing the application in
part and denying it in part. TR0-32. Gibbons appealed the decision to district court. The
Commissioner moved to remand the case, conceding that Judge Weir nexdé eseors in his
decision. As a result, the district court remanded the case for further proceedings.

On remand, Administrative Law Judge Lynette Gohr (the “ALJ”) held a mgpasih
Gibbons’s claim. In May 2017, she issued a decision finding that Gibbons was not disabled from
his alleged onset date to the date last insufda: Appeals Council denigdibbons’srequest for
review. This action seeks review of the Commissioner’s final decision. ECF No. 1.

LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and weer®rbas
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. 8§ 405(g). The Act holds that a decision by the Commissioner is
“conclusive” if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substardei@yi
means more than a mere scintilla. Bans such relevant evidence as a reasonable mind might
accept as adequate to support a conclusitdotan v. Astrue569 F.3d 108, 112 (2d Cir. 2009)
(quotation marks omitted). It is not the Court’'s function to “deterndimenovowhether [the
claimant] B disabled.” Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 1998) (quotation marks

omitted);see also Wagner v. Sec’y of Health & Human Se8@6 F.2d 856, 860 (2d Cir. 1990)



(holding that review of the Secretary’s decision isd@hovaand that the Seetary’s findings are
conclusive if supported by substantial evidence).
Il. Disability Determination

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the AcEee Parker v. City of Newolk, 476 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engaged intsilgstiaful
work activity. See20 C.F.R. § 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activities.§ 404.1520(c). flthe
claimant does not have a severe impairment or combination of impairments, tisésaitaigludes
with a finding of “not disabled.” If the claimant does, the ALJ continues to step thre

At step three, the ALJ examines whether a claimant’s impatrmeets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the
“Listings”). Id. 8 404.1520(d). If the impairment meets or medically equals the criteriasifragL
and meets the durational requiremehe claimant is disabled. If not, the ALJ determines the
claimant’s residual functional capacity (“RFC”), which is the ability togrenfphysical or mental
work activities on a sustained basis, notwithstanding limitations for the collectivernmepés.
Seeid. § 404.1520(e}f).

The ALJ then proceeds to step four and determines whether the claimant’'s IRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirems, then he or she is not disabléd. If he or she

cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies



Commissioner to show that the claimant is not disablet.§ 404.1520(g). To do so, the
Commissioner muspresent evidence to demonstrate that the claimant “retains a residual
functional capacity to perform alternative substantial gainful work whicstsei the national
economy” in light of his or her age, education, and work experieBee.Rosa v. Calan 168
F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).
DISCUSSION
I.  The ALJ’s Decision

The ALJanalyzedGibbons’sclaim for benefits under the process described above. At step
one, the ALJ found thabibbons hadot engaged in $stantial gainful activity since tredleged
onsetdate Tr. 1158 At step two, the ALJ found thaBibbons foursevereimpairmens:
degenerative disc disease, degenerative knee changes, “mild narrowing at6tliess€Space,”
and photophobia in the left eyld. At step three, the ALJ found thiiesempairmerts, alone or
in combination, d not meet or medically equal any Listings impairment. 1160.

Next, the ALJ determined th&ibbonsretains the RF@ performsedentaryork? with
additional limitations.Tr. 1161. At step four, the ALJ found thaibbons ould notperformhis
past relevant work. TA171 At step five, the ALJ relied on the testimoofyMichele Erbacher,
a vocational expert, to finthat Gibbons couldadjust to other work that exists in significant
numbers in the national economy given his RFC, age, education, and work experience. Tr. 1171-

72. Erbachetestified thaiGibbons couldvork as an order clerk, callout operator, and addressing

2 “Sedentary work involves lifting no more than 10 pounds at a time and occasittiagyor carrying
articles like docket files, ledgers, and small tools. Althbagedentary job is defined as one which involves
sitting, a certain amount of walking and standing is often necessagyriing out job dties. Jobs are
sedentary if walking and standing are required occasionally and other sgdetdda are met 20 C.F.R.

8 404.1567(a).



clerk Tr.1172. Accordingly, the ALJ concluded that Gibbons was not disabled through his date
last insured Id.
[I.  Analysis
Having reviewed Gibbons’s motion, and consistent with its responsibility to liberally
construe the pleadings pifo separtiesRandazzo \Barnhart 332 F. Supp. 2d 517, 522 (E.D.N.Y.
2004), the Court reads his motion to raise the following arguments: First, the Algdaibyeli
wrong standard at Step Fivetbe sequential evaluation proce$eeTlr. 1158. Second, the ALJ
violated the lawof-the-case doctrine and the mandate rule. Third, some of the ALJ’s findings
regardingheRFC are erroneous. Fourthe ALJ erred in her factfinding at Step FivEhe Court
analyzesach argument in turn.
a. Step Five Standard
The ALJ articulated the fawing standard with respect to Step Five of the sequential
evaluation process:
At the last step of the sequential evaluation process, | must determine whether
claimant is able to do any other work considering[RISC], age, education, and
work experience. . . . . Although the claimant generally continues to have the
burden of proving disability at this step, a limited burden of going forward with the
evidence shifts to the [SSA]. In order to support a finding that an individual is not
disabled at this step, the [SSA] is responsible for providing evidence that
demonstrates that other work exists in significant numbers in the national economy
that the claimantcando.. . ..
Tr. 1158 (internal citations omitted). Gibbons argues that the ALJ shautdapplied an earlier
standardhat was in effect at the time of his onset dedther than the new standard that has been
in effect since he filed his applicatioGibbons’s preferred standard is the one adopt&zlinny
v. Apfe] 209 F.3d 117 (2d Cir. 2000).

In Curry, the Second Circuit interpreted tB8A’sfive-step procedure and burdshifting

framework. See Curry209 F.3d at 122lIt interpreted the applicable regulation to require that, at



StepFive, “the full burden to prove disability shittérom the claimant to the Al’Jwhich required
“the ALJ to prove that the claimant still retains a residual functional capacityfeorpaitternative
substantial gainful work which exists in the national economy, and therefore prdhiét use
during step five of an inference drawn during step four from the absence of medieaice”
Rodriguez v. AstryeNo. 11 Civ. 7720, 2012 WL 4477244, at *32 n.70 (S.D.N.Y. Sept. 28, 2012)
(internal quotation marks omittedDn August 26, 2003, howevéhnge regulations were amended
to limit the Commissioner’s burden to showirthdt there is work in the national economy that
the claimant can dpthe Commissioner did not also have to providdditional evidence of the
claimants residual functional capdy.” Poupore v. Astrues66 F.3d 303, 306 (2d Cir. 2009). In
other words, the amended regulations lowered the Commissioner’s bigdend. In this case,
the ALJ applied the standard set forth in the amended regulatessr. 1158.

Gibbons’s argment raises guestion that the Second Circuit has yet to answieether
the amended regulations apply to applicat@ifesginga disability thatarose before August 2003.
SeePoupore 566 F.3d at 306 Some district courts in this circuit have reached the issue and
concluded thaCurry's standards continue to apply “where the onset of disability predated the
promulgation of [the amended regulationl.ipo v. Comm’r of Soc. Sedlo.07-CV-466Q 2011
WL 1316105, at2n.2 (E.D.N.Y. Apr. 4, 2011kee alsq@lones v. AstryeNo. 09 Civ. 5577, 2012
WL 4473258, at *4 (S.D.N.Y. Sept. 28, 2012) (collecting cases). As authority for this conclusion,
these cases rely solely on the fact that the Second CircuitSateinPoupore—wherein the court
recognizedCurry’s abrogatior—“limited itself to cases with onsets of disability after August 26,
2003” Lupq 2011 WL 1316105, atZn.2. As a result,Curry is still good law for cases with

onsets before that dateld.



The Court is not persuaded by this reasoning, however. Those cases do not analyze, or
even acknowledge, that the SSA intended for the negwlationto apply to all cases pending on
or after the effective date, “regardless of the date on which@itation was filed.”Clarification
of Rules Involving Residual Functional Capacity Assessments; ClarificatioreaifOl&cational
Experts and Other Sources at Step 4 of the Sequential Evaluation Process; Incorporation of
“Special Profile” Into Regulatbns 68 F.R. 511531159(Aug. 26, 2003)stating that the “usual
practice” of the SSA is to apply a new rule to “all administrative determinatimhsl@cisions
made on or after [the rule’s] effective date”). As a general mattertscreviewingsocial Security
determinations do the sam8ee, e.gLowry v. Astrue474 F. App’x 801, 804 n.2 (2d Cir. 2012)
(summary order) (applying regulations in effect at the time “the ALJ adjtet! [the claimant’s]
disability claim”); Perez v. BerryhillINo.15-CV-1841, 2018 WL 948285, at3n.3 (D. Conn. Feb.

20, 2018) (same) Applying that logic here, the amended rule, @atrry, governs. Accord
CorrealeEnglehart v. Astrue687 F. Supp. 2d 39840n.60 (S.D.N.Y. 2010) (applying amended
regulation that abrogatedurry where ALJ’s decision was after effective date, even though onset
date was before amendment).

Moreover, thePouporecourt itself expressed skepticism ti@rry would apply under
thesecircumstances, citing two cases in supp&ee Poupores66 F.3d at 306. In the first case,
Combs v. Commissioner of Social Secudy9 F.3d 640 (& Cir. 2006), the Sixth Circuit held
that a regulatory change was not impermissibly retroactive as to ctaimlao applied for benefits
prior to the changeCombs 459 F.3d at 642. The court acknowledged that the Social Security
Act “does not generally give the SSA the power to promulgate retroactiviatiegs,”id., but it

concluded that amendmentsrdut raise retroactivity concerns even if applied to individuals whose



claims are pendingld. at 646. This is because claimants cannot show “reasonable reliance” or
any “settled expectations” with respect to the gmeendment regulation:
It can hardlybe argued that claimants become obese or otherwise become impaired
in reliance on the availability of the presumption in the listing. Nor is there any
indication that they file their claims, or decide what to put in their claims, based on
how the agency etermines whether they meet the statutory requirements for
disability eligibility. Similarly, claimants have no settled expectation that the
agency will use one as opposed to another algorithm for determining whether the
statutory requirements are met
Id. In the second casBjne Tree Medical Associates v. Secretary of Health and Human Services
127 F.3d 118 (4t Cir. 1997), the First Circuit rejected a similar claim of impermissible
retroactivity. See Pine Treel27 F.3d at 121 (statirigat“the mee filing of an application is not
the kind of completed transaction in which a party could fairly expect syatfilihe relevant laws
as of the transaction date”).
For these reasonthe Court concludes that the ALJ did not apply the wrong standard.
Ratherthe ALJ properly applied the regulations in effect at the time of decision, notariithsiy
that Gibbons’s alleged onset date preceded the effective date of those regulation
b. Law of the Case and the Mandate Rule
Gibbons contendhat the ALJ vichted the lawof-the-case doctrine and the mandate rule.
SeeECF No. 9 at 189. “Courts in the Second Circuit have regularly acknowledged that remand
instructions to an ALJ from a federal district court in Social Security casesitade the law of
thecase.” Bradley v. Colvin 110 F. Supp. 3d 429, 441 (E.D.N.Y. 2015). “The law of the case
doctrine, while not binding, counsels a court against revisiting its prior rulings in subssiqgest
of the same case absent cogent and compelling reasons sach igi®rvening change of

controlling law, the availability of new evidence, or the need to correct aedearor prevent

manifest injustice.”ld. (internal quotation marks omitted). Consequently, the Commissioner is



“implicitly limited by any findings of the district court regarding the applicationdisability
benefits.” Gladle v. AstrugeNo.12-CV-284, 2013 WL 4543147, at *3 (N.D.N.Y. Aug. 27, 2013);
see also Calderon v. Astru@83 F. Supp. 2d 273, 27& (E.D.N.Y. 2010). Likewise, the mandate
rule “presents a specific and more binding variant of the law of the case docemgring that
“on remand, the lower court’s actions must be consistent with both thealetténespirit of the
higher court’s decision.” Krawczyk v. Berryhill No. 17-CV-1311, 2019 WL 244491, at *4
(W.D.N.Y. Jan. 17, 2019).

Gibbons asserts that, during his previous distrietrt appealthe Commissioner’s motion
for remand and the district court’s remand order definitively resolved most dsthes in the
case, including that Gibbons “ha[d] met his burden of proof at Steps 1 through 4.” ECF No. 9 at
15. He contends that the only remaining issue was whether the Commissioner cstitlleme
“burdenof proof at Step 5 on remand,” and he faults the ALJ for reviewing his “entire claim de
novo.” Id. at 1516.

The Court disagrees. In the motion for remand, the Commissioner conceded that the ALJ
erred in his application oks judicataas well as his asssments of Gibbons’s visual impairment
and need for a cane. But the Commissionendidtoncede that Gibbons was disabled or that he
had “met his burden of proof” at any step. To the contrary, the Commissioner arguedthaethe
should not be remandesolely for the calculation of benefits becaubere was nopersuasive
proof of disability. The district court remanded the case only to that extemi tiwdit “the parties
agree that . . . the [ALJ’s] inappropriate applicatiomes judicata[and] the failure to consider
Plaintiff's visual impairment[] support remand.Tr. 1249. Because the district court did not
expressly or impliedly make any findings on the meriésg, whether Gibbons had severe

impairments, whether those impairments met tistirigs, whether Gibbons had the RFC to



perform sedentary work, eteneither the lawof-the-case doctrine nor the mandate rule limited
the ALJ to evaluating Gibbons’s claim at Step See Bradley110 F. Supp. 3d at 4412 (law
of-the-case doctrine didot apply where district court identified errors with ALJ’'s RFC analysis
but did not “reach a conclusion as to [the] proper RFC”).

c. Gibbons’s RFC

Gibbons appears to argue thhe ALJ's RFC finding was erroneolrecause (1) his
treating physicianEugene Ggy, M.D.,consistently opined that he is incapable of even sedentary
work; (2) the ALJ declined to consider recent evidence concerning his visuatrmepgiand (3)
the ALJ did not correctly evaluate the functional limitations posed by his visuairmgt. The
Court concludes that the ALJ did not err on any of these grounds.

Before reachingheseargumentsthe CourtnotesthatGibbons does not challenge much of
the ALJ’s reasoning with respect to his RFC. The ALJ concluded that during thenteperend
Gibbons was not whollyncapable of work She noted that Gibbons’s treatment was conservative,
consisting of bracing and medication. Tr. 1168. Although prosidgreed that he could not
return to his previous work, they largely found that he “was not totally disabled for &l awat
suggested he engage in vocational rehabilitatidnich Gibbons failed to dold. The ALJ also
rejected Gibbons’s claim that his lowesick and neck pain was debilitating in light of the
“minimal findings on diagnostic testing.”ld. Finally, the ALJ found that Gibbons’s daily
activities were inconsistent with his claim that his condition was not only disahiirvgdosening

overtime. Id. For these reasons, the ALJ found that Gibbons could perform sedentary work with

3 Gibbons alsoasserts that the ALJ's “clarification” of Judge Weir's December 201%idacwas
erroneous.SeeECF No.9 at 17; Tr. 1156. Because any such error appears harmless, the Court need not
address that argument.

10



additional limitations to account for his back, knee, and other medical conditions. Qitide
above-noted arguments, Gibbons does not challenge these $inding

Turning to those arguments, the Court concludes that the ALJ did not err onthngeof
grounds First the ALJreasonablygave little to no weight t®r. Gosy’s opinions. Under the
treating physician rule, the ALJ must give a treating physician’s opiniainatiing weight if it is
“well-supported by medically acceptable clinical and laboratory diagnostic gqeelsnand is not
inconsistent with the other substantial evidence in [the] record.” 20 C.FOR.837(c)(2);see
also GreenYounger v. Brnhart, 335 F.3d 99, 106 (2d Cir. 2003An ALJ may discount a treating
physician’s opinion if it does not meet this standard, but she must “comprehendiveithséer]
reasons for the weight assigned to a treating physician’s opintitaildran v.Barnhart 362 F.3d
28, 33 (2d Cir. 2004).Remand is appropriate if the ALJ does not provide good reasons for
rejecting a treating physician’s opinioWNewbury v. Astrue321 F. App'x 16, 17 (2d Cir. 2009)
(summary order).

Here, the ALJ provided good reasons for rejecting Dr. Gosy’s opinion that Gibbons was
incapable of even sedentary works tothe opiniongenderechearthedate last insured, the ALJ
noted that (1) Dr. Gosy’s opinions were inconsistent with the record as a whole,ngdiei
opinions of other treating and examining sources; (2) Dr. Gosy’s opinions were not supported by
his own clinical examination findingand (3) his opinions were framed in termsadVorker’'s
Compensatiorclaim. Tr. 1166,1170. These are all permissible reasons to reject a treating
physician’s opinion.See20 C.F.R. 8 404.1527(c)(3), (4), (8ge also Jenkins v. Comm’r of Soc.
Sec, No. 18CV-6092 2019 WL 483838, at *4 (W.D.N.Y. Feb. 7, 2019) (stating that an ALJ may
properly discount a medical source opinion based on a worker’'s compensation staeckude

workers’ compensation claims are governed by different standards thahSmeiaty disability
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claims”). As to Dr. Gosy’s 2012 medical source statement, theatlditionallynoted that it was
unpersuasive because Dr. Gosy concluded that Gibbons has been disabled sirdbit688
years before “Dr. Gosy’s treatment of [Gibbons], including some eight ydas the claimant
was continuing to work.” Tr. 1170. The ALJ’s evaluation was not errorfeous.

Second, the ALJ reasonably declined to consider more recent evidence of Gibbonk’s visua
impairment. The period at issue is beém 1995 and 2001, and the recent evidence was from
early 2016. SeeTr. 1167. While evidence postdating the date last insured is not categorically
irrelevant,it is “certainly a relevant factor” and the ALJ did not err in discounting it onbthsis.
Columbel v. Comm’r of Soc. SeNo. 16-CV-773 2017 WL 3175599, at *5 (N.D.N.Y. July 26,
2017); see also Papp v. Comm’r of Soc. Sé&. 05 Civ. 5695, 2006 WL 1000397, at *17
(S.D.N.Y. Apr. 18, 2006).

Third, substantial evidence supports the ALJ’s finding that Gibbons could not be subjected
to intense lighting and must be permitted to wear tinted glasses because oflys pfotophobia.
There is evidence thdbibbons’s left eye was injured in the early 1980s, “resulting in light
sensitivity.” Tr. 157. Through the 1990s, medical providers recommended only that Gibbons
use photosensitive lenses and avoid bright ligtht. And Gibbons continued to work until 1995,
including in employmeninside with “big light[ing].” Id. This evidence is adequate to support

the ALJ’s conclusion.

4To the extent that Gibbons also challenges how the ALJ weighed the opinions ofIMicBeant, M.D—
another of his treating physiciarshe Gurt does not find the ALJ’'s evaluation erroneous. The ALJ
interpreted Dr. Grant’'s opinions to mean that Gibbons was ablaftompe'some level of work” despite
his knee impairments, and she gave those opinions some weight. That interpiete@asonable and, as
the ALJ noted, consistent with Dr. Grant’'s examination findings, the consertaatment he prescribed,
and the record as a whol8eeTr. 1163-64, 1168-620 C.F.R. § 404.1527(c)(3), (4), (6).

12



d. Step Five Factual Findings

Finally, Gibbons argues that the ALJ erred at Step Beeauseinter alia, Erbacher’s
testimony related to jobs existing in the national economy at the time bé#nmg as opposed
to the period at issue. The Court agrees.

At Step Five,it is the Commissioner’s burden to prove that the claimant retains “the
necessary [RFC] to perform other substantial gainful work existing in thenah&conomy.”
Calabrese vAstrue 358 F. App’x 274, 275 (2d Cir. 20p@&summary order).Importantly, this
issue must be analyzed by reference to the work availiaiieg the relevant time periedi.e.,
the date last insuredseeBehling v. Comm’r of Soc. Se869 F. App’x 292, 294 (2d Cir. 2010)
(summary order) (stating that a claimant must be disabled “as of the date brihefhiwas last
insured” to receive benefits)

Here, the ALJ concluded that “[t]hrough the date last insured . . . there werdgbbs t
existed in significant numbers in the national economy that [Gibbons] could haweypef” Tr.
1171. The ALJ relied oirbacher’stestimony to reach this conclusiomd. But it is unclear
whether Erbacher’s testimony concerned jobs that exasted the date last insuredhs he ALJ
found—or as of theéhearingdate At the hearing, the ALJ did not couch her hypotheticals, and
Erbacher did not explicitly provide data,terms of the date last insuredr. 1209413. In fact,
Erbacher stated that she needed to “update” the definition for one of the availalde jbbsit
would be consistent with the “way in which the job is performed in the National Ecdodiay’

Tr. 1210(emphasis added). Thus, te@ppears to be a material discrepancy between the ALJ’s
decision insofar as it purports to making findings about the available work 2804f and the

vocational expert’s testimony.
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The Commissioner does nchallenge this characterization of Erbachdgstimony.
Instead, the Commissioneontends that any error is harmless becdliseeis evidence in the
record from another vocational expemvho testified as part of one of Gibbons’s previous
applications—that there were available jobs that Gibbons could perf@egECF No. 141 at 29.
Given that the ALJ did natference or cite that testimony in her decisimwever, the Court may
not rely on it. SeeHall v. Comm’r of Soc. SecNo. 18-CV-6254 2019 WL 2314622, at *4
(W.D.N.Y. May 31, 2019) (“[T]he Commissioner may not substitute her own rationale when the
ALJ failed to provide oné).

Accordingly, the ALJ’s finding at Step Five not supported by substantial evidence, and
a remandor further procedingsis appropriateln doing so, the Court isognizant othe fact that
Gibbons’s present application has been pending for over nine years. In light of thatdgregnde
the various errorthe SSA madever the yearszibbons requests that this case be remanded solely
for the calculation of benefitsThe Court is not persuaded that such relief is warrarRednand
for calculation of benefits isnly appropriate‘where the record persuasively demonstrates the
claimants disability and there is no reason to conclude that additional evidence might shpport
Commissioner’s position that the claimant is not disablédfebb v. BerryhillNo. 15-CV-971,
2017 WL 1148331, at *4 (W.D.N.Y. Mar. 28, 2017)elBy, by itself,“is an insufficient basis on
which to remand for benefits.Id. Here, he record does not convincingly establish disabitity
this case.

Nevertheless, the Court will take steps to ensure that Gibbons’s claim is atjddia an
expedited basis, andthierefore orders thellowing: First, theALJ’s decision is affirmed except
as to the Step Five determinatiewhether throughGibbons’sdate last insuredhere were jobs

that existed in significant numbers in the national economyhthabuld have performedand
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the case is remandsdlelyfor further proceedings on Step 5. In addressing that narrow issue, the
ALJ should ensure that the vocational testimony relates to the relevant tioe ged should
address, to the extent relevant, all other vocational testimony in the record, incdagifigpm
previous applicationsSeelL.ugo v. Comm’r of Soc. Se®No. 18-CV-807, 2019 WL 4052217, at

*7 (E.D. Cal. Aug. 28, 2019) (stating that the ALJ must resolve conflicts in the evideradingc
conflicts between vocational experts)Second, the Commissioner shall hold any necessary
hearings and issue a decision (at the ALJ ldwelJanuary 10, 2020.

CONCLUSION

For all of the reasons stated, the Commissioner’s Motion for Judgment dtigaeings
(ECF No. 3) is DENIED and Gibbons’sMotion for Judgment on the Pleads(ECF No9) is
GRANTED, in thatthis matter is REMANDED to the Commissioner for further administrative
proceedings limited t8tep Five of the sequential evaluation process, pursuant to sentence four of
42 U.S.C. 8§ 405(g)See Curry v. ApfeR09 F.3d 117, 124 (2d Cir. 2000). The Commissioner is
directed to hold any necessary hearings and issue a decision (at the Alyidaalary 10, 2020
The Clerk of Courts directed teenter judgment and close this case.

IT IS SO ORDERED.

Dated: Septembet, 2019 W : 2 Q
Rochester, New York

NK P. GER@I JR.

C ie Judge
United States District Court
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