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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ANDREW MICHAEL BAMBERG, 8
8
Plaintiff, 8
8
V. 8 Casett 1: 18CV-00337DB
8
COMMISSIONER OFSOCIAL SECURITY, 8 MEMORANDUM DECISION
8 AND ORDER
Defendant. 8
INTRODUCTION

Plaintiff Andrew Michael Bamberg‘Plaintiff’) bringsthis action pursuant to the Social
Security Act(the “Act”), seeking review of the final decision of the Commissioner of Social
Security (the “Commissioner”)that deniedhis application forDisability Insurance Benefits
(“DIB”) under Title Il of the Act, and his application f@upplemental Security IncomeSSI’)
under TitleXVI. SeeECF No. 1.TheCourt has jurisdiction over this action under 42 U.S.C. 88
405(g), 1383(c)and he parties consented proceed before the undersigned in accordance with a
standing orderdeeECF No.24).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(ceeECF Nos14, 19.Plaintiff also filed a replySeeECF No. 20.For the reasons
set forth below Plaintiff's motion (ECF No.14) is DENIED, and theCommissioner’s motion
(ECF No. B) is GRANTED.

BACKGROUND

On January 7, 2015Plaintiff protectively filedapplications for DIB and SSI benefits,
pursuant to Titles Il and XVI of the Acalleging a disability beginning on December 15, 2014
(the disability onset datgilue to injuries to his back, knee, head, and neck and attention deficit

hyperactivity disorder*@DHD”). Transcript (“Tr.”)278.Plaintiff's claim was deniedahitially on
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April 9, 2015 (Tr. 18, 25057, 16%74), after which he requestednaadministrativehearing.
Plaintiff's hearing was held on March 7, 20T#. 1827. Administrative Law Judg®&enjamin
Chaykin the “ALJ") presided ovethe hearing via video from Alexandria, Virginia. Ti8.
Plaintiff appeared and testifidcbm Buffalo, New York andwas represented hyarol A Brent,

an attorney.Stephanie R. Archeran impartial vocational expert (“VE”) also appeared and
testified at the hearingld. The ALJ issued an unfavorable decisiomMay 8, 2017, finding
Plaintiff not disabledTr. 18-27.0n February 7, 201,8the Appeals Council denied Plaintiff's
request for further reviewir. 1-8. The ALJ’'s decision thus became the “final decision” of the
Commissioner subiject to judicial review under 42 U.S.C. 8§ 405(g).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determining whether th
SSA’s conclusions wereupported by substantial evidence in the record and were based on a
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioariskisive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioldran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determide novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).
II.  The Sequential Evaluation Process

An ALJ must follow a fve-step sequential evaluation to determine whether a claimant is

disabled within the meaning of the A8ee Parker v. City of New Yok76 U.S. 467, 4701



(1986). At step one, the ALJ must determine whether the claimant is engagedantsaitgsinful

work activity. See20 C.F.R. § 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether the claimant has an impairmentbioration of
impairments, that is “severe” within the meaning of the Act,nimgathat it imposes significant
restrictions on the claimant’s ability to perform basic work activitiés8§ 404.1520(c). If the
claimant does not have a severe impairment or combination of impainmesiisig the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of ReguNudio# (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofragListi
and meets the durational requirement, the claimant is disdtle®.404.1509. If not, the ALJ
determines the claimant’s residual étional capacity, which is the ability to perform physical or
mental work activities on a sustained basis notwithstanding limitations for ditective
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whethelath®ist's RFC permits
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, then he or she is not diddbléde or she
cannot, the analysis proceeds to théhfiand final step, wherein the burden shifts to the
Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate that the claimant “retaindual res

functional capacity to perform alternative substantial gainful work which exigteimational



economy” in light of his or her age, education, and work experiGes Rosa v. Callahat68

F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).

ADMINISTRATIVE LAW JUDGE'’S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alaovde

made the following findings inikMay 8, 2017 decision:

1.

The claimant meets the insured status requirements of the Seciatity Act through
December 31, 2019;

The claimant has not engaged in substantial gainful activity since December 13h2014,
alleged onset date (20 CF'R 404.187%eq, and 416.971 et seq.);

The claimant has the following sevenapairments: spineisorder (20 CF'R 404.1520(c)
and 416.920(c));

The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments in 20 CFR Part 404 tSubpar
P, Appendix 1 (20 CFR 404.1520(c)04.1525, 404.1526, 416.920(d), 416.925 and
416.926);

The claimant has the residual functional capacity to perform less than thenfidl o&
sedentaryvork as defined in 20 CFR 404.1567(a) and 416.96&(&)ject to the following
limitations: no climbig of ropes, scaffolds or ladders; occasional climbing of ramps or
stairs; occasional stooping, crouching, balancing, kneeling and crawling; no exposure to
dangerous hazards such as unprotected heights or dangerous machinery; occasional
overhead reaching with frequent reachingall other directions; and no more than
moderate noise. The claimant would require a cane for ambulation, and no more than
frequent twisting or turning of the neck;

The claimant is unable to perform any past relevant work (20 CFR 404.1565 and 416.965);

The claimant wa®orn on January 1, 1983 and was 31 years old, which is defined as a
younger individual age 184, on the alleged disability onset date (20 CFR 404.1563 and
416.963);

The claimant has a limited education and is ableotarsunicate in English (20 CFR
404.1564 and 416.964);

1 “Sedentaryvork” involves lifting no more than 10 pounds at a timd aocasionally lifting or carrying articles like
docket files, ledgers, and small tools. Although a sedentary job is deinedeawhich involves sitting, a certain
amount of walking and standing is @ft necessary in carrying out job duties. Jobs are sedentary if walking and
standing are required occasionally and other sedentary critenaedr
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9. Transferability of job skills is not material to the determination of disallibtyause using
the MedicalVocational Rules as a framework supports a finding that the claimamtis
disabled,” whetheor not the claimant has transferable job skiBedSSR 8241 and 20
CFR Part 404, Subpart P, Appendix 2);

10.Considering the claimarg age, education, work experience, and residual functional
capacity, there are jobs that exist in significammbers in the national economy that the
claimant can perform (20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a));

11.The claimant has not beemdera disability, as defined in the Social Security Act, from

December 15, 2014, through the date of this decision (20 CFR 404.1520(g) and

416.920(g)).

Tr. at18-27.

Accordingly, theALJ determined thafor a period of disability and disability insurance

benefits filed on January 7, 2015, the claimant is not disabled under sections 216(i) and 223(d) of

the Saial Security Act.The ALJ also determined thar the applicationfor supplemental
security incomeprotectively filed on January 9, 201Blaintiff is not disabled undesections
216(i) and 223(ddf the Social Security Actd. at27.
ANALYSIS
Plaintiff assertdwo points of error(1) the ALJerred inweighing the opinion evidence
and relied on stale evidence that predated Plaintiff’'s worsening condition2patite @ppeals
Council erred in concluding that the evidence submiiféer the ALJ’s decisionlid not have a
reasonable probability of changing the ALJ's decisiSeeECF No. 141 at 1, 1116. The
Commissioner argues in response that the evidence of recardvasle supports the ALJ’s
conclusionthat Plaintiff retained the RFC to perform sedentary wetchas an order clerk,
telephone information clerk, and account clerkth some significant additional limitations

including the use of a cane for ambulatiSeeECF No. 19-1 at 19.

A Commissioneis determination that a claimant is not disabled will be set aside when the

factual findings are not supported by “substantial evidence.” 42 U.S.C. § 48&€@iso Shaw v.



Chater, 221 F.3d 126, 131 (2d Cir.2000). Substantial evidence has been intetpratsh “such
relevant evidence as a reasonable mind might accept as adequate to support a cotatldgien.”
Court may also set aside the Commissitmdecision when it is based upon legal efRmsg 168
F.3dat77.

I.  The ALJ Appropriately Consideredand Weighed the Medical Opinion Evidence.

Plaintiff disagrees with the ALJ’s evaluation of the medical opinion evideoceMichael
RosenbergM.D. (“Dr. Rosenberg, a consulting internal medicine exarein(Tr. 371), and Nurse
Practitioner Linda Miller(*NP Miller”), at the Pulmonary Group of WNY, L.L.P (Tr. 46%ee
ECF No.14-1at 1%16. Plaintiff argueshie ALJ did nospecificallystate what weighte gave to
these opinions.SeeECF No. 141 at 12 (citingTr. 24). In addition,with respect to the ALJ's
assessment @r. Rosenberg’s opinioas“somewhat vague,Plaintiff contends thé&LJ should
not havehenpurported to rely on ibutinstead heshould have contacted Dr. Rosenberg to clarify
the opinionld. at13(citing Tolhurst v. Comm’r of Soc. Se2016 WL 2347910, *% (N.D.N.Y.
May 4, 2016) (remanding for ALJ to-pontact consulting examiner where that doctor’s opinion
was too vague to rely upon in formulating the REF@&} for NP Miller, Plaintiff argueshe ALJ
failed to apply the required regulatory factwrsveighing NP Miller’s opinionhedid not properly
consider that she was a treating souacel hisreasoningor rejectingher opiniorwasconclusory
and therefore, not supported by substantial evideédcat 1415.

Plaintiff suffered aback injury in an accident in 2010ut he returned to work as a
mechanic for four or five years after that accid@nt 80. Plaintiff injured his back again at work
in December 2014Tr. 79-80. Plaintiff was lateinvolved in another automobile accident in
October 2015Tr. 82. Plaintiff's testimony was unclear as to the extent he returned to work

between December 2014 and October 2015. Tr. 80-82.



A. Dr. Rosenberg

On March 25, 2015, Dr. Michael Rosenberg performed a catiselexamination at the
request of the state agency. 371. An ALJ may rely on the opinion of a consultative examiner.
See Camille v. Colvjr652 F. App’x 25, 27 n.2 (2d Cir. 201&amond v. Astrue440 F. App’X
17, 2222 (2d Cir. 2011)Mongeur v. Heckler722 F.2d 1033, 1039 (2d Cir. 1983) (report of a
consultative physician may constitute substantial evidence to contiagiopinion of a treating
physician); 20 C.F.R. §§ 404.1519a(b), 416.919a(b).

On physial examination Plaintiff “appeared to be in acute distress secondary to back
pain;” hisgait was slow and deliberate with a noticeable limp; he could walk on heels bagsiot t
squat was 75% of full; cervical and lumbar range of moti®&OM”) were decrased; straight leg
raise (“SLR”) was positive bilaterally at 30 degrees with pain in the digi@ca®f the thigh
radiating to the back, confirmed in a sitting position; knee ROM was decreadddpa&ROM was
decreased and elicited pairr. B7273. Dr. Rosenberg diagnosed moderate neck pain, moderate
to severe back pain, and moderate pain in the kiige374. He opined thaPlaintiff “has
restrictions for activities that require twisting and turning of the cervical s@nd”he “has
moderate to severrestrictions for activities that involve prolonged standing, walking, squatting,
kneeling, bending, and lifting.”fT 374.Dr. Rosenberdurther opined that Plaintiff had moderate
to severe restrictions for activities that involved prolonged standirlgingasquatting, kneeling,
bending, and lifting. Tr. 374.

In discussing Dr. Rosenbergipinion, the ALJ noted that the limitatiosaggestedvere
“somewhat vagué he alsoobserved that the opinion was rendered prior to Plaintiff’'s October
2015accidentTr. 24. However, the ALJ explained that the opinfevas generally consistent with

medical evidence of record showingsignificant degree of limitation suggestive of sedentary



work” with additional limitations related to the need to change pms# which could be
accommodated by normal breakd. The ALJ further limited Plaintiff in reaching based on
Plaintiff's subjective complaintgd.

In reviewing the medical evidence, the ALJ discussed Plaintiff's MRIs from 2045 an
2016 A lumbar spine NRI in January 2015howeddegenerative changes of the lower lumbar
spine aL.4-L5 with an interval progression of the rigéiled neural foraminal na@wing and mild
left neural foraminal narrowing; and a mild bilateral neuralrfénal narrowing at.3-L4. Tr. 23,

382. AnotheMRI in December 2015 showed evidence of disc displacement with acquired spinal
canal stenosis at thel-L5 level. Tr. 23, 423. A February 2016 MRI d®laintiff's thoracic spine
showed right paracentral disc protrusions afT87and T8T9. Tr. 23, 416. He additionally had
shallow andar bulging at C4AC5 and C5C6. Tr. 23, 417The ALJexplained however that even

after Plaintiff's accident in October 2015, an examination from September 2016chevinad a
normal gait and coordination and strength in all musdle23, 47980. The ALJalsonoted that
Plaintiffs back pain was considered stable and managed conservaflvel®3, 47980.
Furthermoreas noted laove MRIs taken of Plaintiff's back, both before and after @itober

2015 accident, were unchanged since 2000 380, 382, 417, 404)and sirgery was never
recommended (Tr. 439).

Plaintiff arguesthat Dr. Rosenberg’s opiniomwas stale because it was issued prior to
Plaintiff's October 201%utomobileaccident which causedeterioratbn of his already existing
back conditionSeeECF No. 14-1 at 15 (citingones v. Comm’r of Soc. Se2012 WL 3637450,

*2 (E.D.N.Y. Aug. 22, 2012) (finding that the ALJ should not have relied on a medical opinion in
partbecause it “was 1.5 years stale” as of the plaintiff's hearing date and “did nattaioecdher

deteriorating condition”)).



. Plaintiff is generally correct that “an ALJ should not rely on ‘stale’ opinietist is,
opinions rendered before some sigrfit development in the claimant’s medical history,”
Robinson v. Berryhill2018 WL 4442267, *4 (W.D.N.Y. 2018), and “[m]edicaurce opinions
that are stale and based on an incomplete medical record may not be substantia &valgrport
an ALJ['s] finding,” Davis v. Berryhil] 2018 WL 1250019, *3 (W.D.N.Y. 2018) (alterations,
citations, and quotations omittedjowever “a medical opinion is [not] stale merely because it
pre-dates other evidence in the record, wherehe subsequent evidence does not undermine [the
opinion evidence].Hernandez v. Colvir2017 WL 2224197, *9 (W.D.N.Y. 2017) (citir@amille
v. Colvin 652F. Appx 25, 28 n.4 (2d Cir. 2016) (summary ordgejecting claimant’s contention
that State agency psychological consultant’s opinion was “stale” because it davadhe benefit
of latersubmitted treatment records and treating physician evidemie) v. Comm’r of Soc.
Sec, No. 6:17CV6098(EAW), 2018 WL 4666068, at *4 (W.D.N.Y. Sept. 28, 20t8)wever, a
medical opinion is not necessarily stale simply based on its age. A more dated opinion may
constitute substantial evidence if it is consistgith the record as a whole notwithstanding its
age.”).

In this casethe ALJ discussed the subsequent medical evidence in detail {Z4),2d
there is no indication thany laterreceived evidence “raise[s] doubts as to the reliability of Dr.
[Rosenberis] opinion” Camille, 652 F. Appx at 28 n.4For examplethe ALJ noted thaPlaintiff
treated with Andrew Cappuccino, M.D. (“Dr. Cappuccino”) of Buffalo Spine Surgerynimadga
2015 andDecember 7, 2015. Tr. Agiting Tr. 387-80; 423-2h The December 201%reatment
note specifically recordsthat Plaintiff’'s visit was for aninitial consultation“for evaluation of
injuries sustained in a motor vehicle accident that oeduwsn October 3, 2015Ir. 423. The ALJ

explained that he gavitle weightto Dr. Cappuccino’s January and 20dgnionsthat Plaintiff



was disabledbecausé'they contained no specific functional limitations and such a finding of
disability is anissue reserved to the Commissidrend “the opinion appears to be a temporary
limitation, rather than opinion on functional limitations for twelve months or rhdire.24.
Additionally, in April 2016, Dr. Cappuccino noted that Plaintiff ambulated independently without
the use of an assistive device. Tr. 426. He also noted point tenderness over the nediback r
but his cervical range of motion was fairly goddl. His upper extremity strength was noted as
well maintained, and his sensation was intitct.

FurthermorePlaintiff has notpointedto any record evidendbatundermines thédLJ’'s
assessment @r. Rosenberg’spinions.See Carney v. BerryhilNo. 16CV-269+PG, 2017 WL
2021529, at *67/ (W.D.N.Y. May 12, 2017) (explaining that a medical opinion issued two years
prior to the ALJ’'s decision was not stale because there was no evidence that thet’slaiman
condition had significantly deteriorated after the opinion was issued andc¢owsistent with the
consultant’s clinical examinain and with the record as a wholé)s the ALJ discussed, the
objective medical evidence, includiidaintiff’'s MRIs which had not changed significanthfter
his accidentMRIs taken of Plaintiff’'s back, both before and after his October 2015 accidset, w
unchanged since 2010r. 380, 382, 417, 404As late as September 2016 (after his October 2015
accident),no significant musaloskeletal complaints were notétr. 479); his gait was noted to
be normal(Tr. 480) his back pain was considered stablel ananaged conservative{yr. 479
80); and surgery was never recommended (Tr. 4889ging studies of his cervigahoracicand
lumbar spinein 2016 were noted to be stable when compared to his studies before the 2015
accident. Tr428-30

Plaintiff's remaining argumentshallengingthe ALJ’s consideration of Dr. Rosenberg’s

opinionare similarly unavailing. With respect®aintiff's argumenthat the ALJ did not actually

10



weigh the opinionseeECF No. 141 at 12 the ALJ’s discussionf the opinion demonstrates that
he gave it some weight as he explained that the opinion was generally consisiéime wiedical
evidence of recordshowing a significant degree of limitation suggestive of sedentary work with
additional limitations Tr. 24. Plaintiff also argues that sincéhe ALJ indicatedthat Dr.
Rosenberg’spinion was “somewhat vaglidneshould have reontacted the doctoseeECF No.

14-1 at 1213. However,in this casethe doctor’s opinion was not “too vague to rely upon in
formulating the RFC Tolhurst 2016 WL 2347910, *%, and furthermoregs the ALJ explained,
the opinion was consistent with other evidence in the record (Tr. 24).

“The mere fact that medical evidence is conflicting or internally inconsistergt dot
mean that an ALJ is required to recontact a treating physician. Rather, because #&oie th
responsibility of the ALJ to weigh all medical evidence and resolve any materifittsoinf the
record where the record provides sufficient evidence for such a resolutior, XhvelAweigh all
of the evidence and see whether it can decide whether a claimant is disabled based denite evi
he has, even when that evidence is internally inconsisteittieli v. Astrue 501 F. App’x 26,
29-30 (2d Cir. Oct. 25, 2012Rs discussed above, the ALd#scussion othe medical evidence
is clearand ttorough and there was no reason tecantact Dr. Rosenberg as the ALJ incorporated
significant restrictiongrom the opiniorrelated toPlaintiff's ability to stand, walk, squat, kneel,
bend, and lift in his RFC finding.

Based on the foregointhe ALJ’sdiscussion othe medical evidence of record supported
his assessment @fr. Rosenberg’s opinigras well as higonclusion that an RFC for sedentary

work accounted for all of Plaintiff's limitationgr. 23.

11



B. NP Miller

Next, Plaintiff argues that the ALJ providécbnclusory’reasongor rejectng NP Miller’'s
opinions.SeeECF No. 141 at 1415.The ALJ referenced three opiniosisbmitted by NP Miller
(1) a progress note datédtbvember 16, 2016Tr. 43941); (2) alumbarspine medical source
statement dateBebruary 6, 201¢Tr. 46377); and (3)atelephone ecounter dateMarch 9, 2017
(Tr. 487). As discussedbelow, the ALJsufficiently explainedhis reasoning for rejectintyP
Miller's opinion, including his finding that the opinion was inconsistent vather medical
evidenceof record.

In the lumbar medical spine statemeMP Miller noted that Plaintiff's objective signs
includedpositive supine SLR left at 20 degrees and right at 20 degrestive seated SLR;
abnormal gait; reflex loss; tenderness; muscle spasm; motor loss; muscle atmyste
weakness; and impaired sleepr. B70. She opined that Plaintiff could not walk without
experiencing severe pain or needing to rest; he could sit for one hour at a tirtendrfdrs3645
minutes at a time; he could sit, stand, and walk, in combination, for less than two hduns, a
was “unable to do any type of workd. Shealsoopined that he needed a cane for ambulation and
could not lift or carry any weight, and he could never twist, stoop, crouch/squat, atidérs, or
climb stairs. T. 471. She opined that he would be-@f$k 25% or more of the workday and he
would miss more than four days of work per month 471-72. In acervical spinal questionnaire,
she opined to the same limitations. 47376. She further opined that he could use his hands to
grasp, turn or twist objects, and perform fine manipulations 10% of the time aht @sens for
reaching in front or overhead 20% of the time. Tr. 476.

TheALJ first explained thaNP Miller wasnot an acceptable medicaurce Tr. 24.Nurse

practitioners do not constitute “acceptable medical sources” pursuant to SatiatySeuling
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06-3p(“SSR 06-3p”). SSR 06-3p 2006 WL 2329939, at *2 (SSA Aug. 9, 20p6Marrese V.
Colvin, No. 15€V-6369, 2016 WL 5081481, at *2 n.1 (W.D.N.Y. Sept. 16, 2@qfi6dling thata
nurse practitiones not a medical doctor and thus not an “acceptable medical source” as defined
in 20 C. F. R. 8104.1513(8). “[T]he ALJ has discretion to determine the appropriate weight to
accord the [other sourcg opinion based on all the evidence before hibidz v. Shalala59 F.3d
307, 31344 (2d Cir.1995).SSR 0603P, 2006 WL 2329939, at *2 (SSA Aug. 9, 2QG&e also
Tindell v. Barnhart 444 F.3d 1002, 1005 (8th Cir. 2006) (“By definition then, the controlling
weight afforded to a ‘treating source’ ‘medical opinion’ is reserved for thtkaaleopinions of the
claimant’s own physician, psychologishdother acceptable medical source.”).

In determining the weight to be given to the opinions from both “acceptable medical
sources” and “other medical sources,” the ALJ must consider the following six féttierkength
and frequency of the treating relationship; the nature and extent of the réligtiohe amount of
evidence the [source] presents to support his or her opinion; the consistency of thie wjii
the record; the [sourtd area of specialization; and any other factors the claimargsotinthe
ALJ.” Carlantone v. AstrueNo. 08 Civ. 07393(SHS), 2009 WL 2043888, at *5 (S.D.NeQ09);
See?20 C.F.R. § 416.927(d); SSR-@3P. After weighing theefactors,the ALIJmay determine
the weight to be afforded the opinion of ap medical sourcegprovided thathe ALJ explaisthat
decision.See Saxon v. Astrué81 F.Supp.2d 92, 104 (N.D.N.2011).The record in this case
establishes that the ALJ considered these factors and explained his decisions.

In discussing\P Miller's opinions, the ALJacknowledged that Plaintiff had a treating
relationship with NP Miller, but he alexplained that her opinions appeared to be based Plaintiff’s
subjective complainigheywere inconsistent with medical evidence of record showing a lesser

degree of limitationandtheywere inconsistent with evidence that Plaintiff’'s symptoms could be

13



managed conservativelyir. 24. WhenNP Miller completed her February 2017 statement
indicating extreme limitations, her last treatment note was November 20167r. 43940. Her
examination findings from that date indicated that Plaintiff showed good strengthxtrathities

and a normal gaifrr. 440.AlthoughNP Miller indicated on the form that Plaintiff had an abnormal
gait and muscle atphy, this wasinconsistentvith her last treatment noteportingthat Plaintiff
showed good strength in all extremities and a normalTai40. Similarly,although NRMiller’s
treatment notes reflect that Plaintiff experienced decreR&€¥d, the ROM measurementshe
reportedon the form(Tr. 473) are notfoundin her treatment notgsee, a., Tr. 43340). These
inconsistencies warranted rejectihg® Miller’s opinion. Moreover, asdiscussed above, other
evidence supported the ALJ’s conctusithat Plaintiff's back pain was not as severe as alleged
and thus provided a basis fgjectingNP Miller’s extreme limiations.Contrary to Plaintiff's
assertions, the ALJ properly discounted this opinee Hill v. Berryhill No. 6:17cv-06532,
2019 WL 144920, at *5 (W.D.N.Y. Jan. 9, 2019) (The ALJ has the discretion “to discount a
treating physician’s [opinion] where the limitans listed on the form stand alone, and were never
mentioned in the physician’s numerous records of treatment nor supported by any objeictiyve test
or reasoning.” (internal citations and quotations omitted)).

In sum, the ALJ considered each of the medical opinions iretteedandexplained which
portions of the opinions he had rejecté&tie ALJ acted within his discretion when he afforded
different degrees of weight to the opinions and medical evidence in the i8eerdlatta v. Astrye
508 F. App’x 53, 56 (2d Cir. 2018The ALJ ‘was entitled to weigh all of the medical evidence
available to make an RFC finding that was consistent with the record as a ywhateALJ
considers medical opinions as to a claimant’s level of functioning, but he mnsttaly reach an

RFC assessment based on the record as a whole. 20 C.F.R. 88 404.1527(d)(2), 416.927(d)(2)

14



(“Although we consider opinions from medical sources on issues such as . . . your residual
functional capacity . . . the final responsibility for g these issues is reserved to the
Commissioner.”). Despite Plaintiff's assertions to the contganystantiatvidence supported the
ALJ’'s RFC and the Court finds no error in tA&J’'s assessment of tireedicalopinionevidence
II.  The Appeals CouncilProperly ConsideredPlaintiff’'s Additional Evidence

Plaintiff argues that evidencaubmitted to the Appeals Counabnfirmed Plaintiff's
subjective complaints of pain and thus suppd?tMiller’s opinion(s). SeeECF No. 141 at 15
16. Plaintiff submitted medical reports fro@heryke Hart, M.D. (“Dr. Hart”), andMikhail Strut,
M.D. (“Dr. Strut”), at RESPhysical Medicine & Rehab Servic€RES”), dated April 6, 2017
(Tr. 40-47), April 20, 2017(Tr. 3239), and March 21 through April 26, 2017 (Tr.-88). Plaintiff
also submitted treatment records from LaB®ore Behavioral Health (“Lake Shoretjated
January 6, 2016 through July,22017 Tr. 106125. The Appeals Council determindtis
additional evidence didot show a reasonable probability that it would change the outcome of the
decision,and thus,did not consideand exhibit the additionavidenceTr. 1-8. However, the
Court notesttere is no mention of the Appeals Council’s rejection of records from Lake Shore in
Plaintiff's brief.

As an initial matter, the Court finds timew evidence submitted to the Appeals Council
afterthe ALJ's decisiois part of the administrative record for judicial review when the Appeals
Council denies review of the ALJ's decisidterez v. Chater77 F.3dat 45. The regulations

expressly authorize claimants to submit new and material evitiémdiie Appeals Council

2 Evidence is “new” when it has not been considered previously in the adminispredcessSee Ovitt v. Glvin,
2014 WL 1806995, *3 (N.D.N.Y. May 7, 2014). New evidence is &mal’ where it is both relevant to the plaintiff's
condition during the relevant time period, and probafalard v. Halter 377 F.3d 183, 193 (2d Cir. 2004). “The
concept of mateaility requires, in addition, a reasonable possibility thahthe evidence would have influenced the
[Commissioner] to decide claimant's application défely.” Id.

15



without a “good cause” requirement, as long a®ldtes to the period on or before the ALJ's
decision.ld. (citing § 404.970(b) and § 416.1470(b)).

In addition, the new evidence should be treatguhatsof the administrative recornd. The
Appeals Councils requiral to “evaluate the entire record including the new and material evidence
submitted .. . [and] review the case if it finds that the [AEPaction, findings, or conclusion is
contrary to the weight of the evidence currently of record.” § 404.97€¥b)als § 416.1470(b).

Id. “Therefore, when the Appeals Council denies review after considering new evidence, t
Secretarys final decision “necessarily includes the Appeals Colscibnclusion that the ALJ's
findings remained correct despite the new evidénce.(citing O’'Dell v. Shalala 44 F.3d 855,
859 (10th Cir.1994) Accordingly, the administrative record before this Cantsists ofall
evidence submitted before this decision, includingnew evidence that was not before the ALJ.

Plaintiff argues e Appeals Council erred in failing to considadditional evidence
regarding Plaintiff's treatment with Dr. StrueeeECF No. B-1 at 11, 1516. The Court findsthe
additional evidencdrom Dr. Strut (and his RES associate, Dr. Hadg@monstratedhot that
Plaintiff's back condition had worsengoutrather thathe was using lethal mixtures of fentanyl
and heroin he obtained on the street to treat his back aib7, 64.Dr. Strut finally stopped
seeing Plaintiff because of his addiction to dangerous street drugs in thatldenot safely treat
him based on his nocempliance. Tr66.

On March 21, 2017, Plaintiff sa®r. Hartat RES complaimg of neck and back pain,
headaches, and bilateral knesin. Tr. 48. Plaintiff reported that these symptoms were present
prior to his October 2015 accident, but they increased in severity at thatdin@n physical
examination Plaintiff had limited ROM of the cervical and lumbar spine; tenderness tdipalpa

myospasms, and trigger point tenderness of the cervical, thoracic, and lumbarispibes1.
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Percussion over the spinous processes in the cervical and lumbarmspihésed pain bilaterally;
cervical compression test was positive on the left; motor strength was decreased pettendp
lower extremities; tandem walk was with pain; and Plaintiff could not performtdeelalk.id.
Plaintiff was assessed with chronic back pain with radicular symptoms and assoe@atadhes
and knee pain. Tr. 51.

At the March 21, 2017 visitPlaintiff reportedto Dr. Hart thathe was taking
“HYDROCODONEZ10/325 one tablet 6 times daflystating it decreased his pain adequately at
least 50%, allowing improved daily functiofir. 49. According to the treatment note, Plaintiff
statal “medications allofed] improved daily functioningdenidd] significant side effects, and
exhibifed] no addictive or aberrant behaviors. 51. Plaintiffwas advisedf the risks and benefits
of medications, including dependency and addiction potentials of controlled ttuBaintiff
had enoughHydrocodone to last until April 5, at which tinme would return tdRES todiscuss
treatment options with Dr. Strufr. 51.

Plaintiff sawDr. Struton April 5, 2017. T. 5458. Onphysical examinatiorRlaintiff had
similar findings to his previous examt. B6.He continued to show reduced ROM in the cervical
and lumbar spinéd. Dr. Strut noted that Plaintiff had limitations with repetitive bending, twisting,
and lifting, as well as prolonged walking, sitting, and standing, and interrupted slesp. bt
Dr. Strutalso noted he had noagjnosticstudies to reviewTr. 54. During the visit,Plaintiff
admitted to using heroin, tramadol, and another pain medicatiddr. Strut reviewed the results
of a urine oxicology screen whichdetectedlarge amours of opiates (heroin), fentanyl, and
tramadoland observed thaPlaintiff had a significant opiate tolerance since he faking
approximately 1000mg of morphine equivalence or more daily 57-58. Dr. Strut stated the

toxicology “prove[d]his evaluatio of dangerously excessive use of opiates and an inability to
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manage Plaintiff's addictioas [an]outpatient.”Tr. 58. Dr. Strut ‘discussed with the patient at
great detail§the] concept of opiate addiction,” even though Plairtiffimed he didnot “haye]

good understanding of directions dhd very poor grasp of his conduct.” Tr. 5Rlaintiff told

Dr. Struthe hadnever used or abused opiate drugsluding heroin prior to his accidenand
blamed his addiction on previous providers who prescribad opiatesld. Plaintiff received a
prescription for Suboxone, but veas told not to fill the prescription with any subsidized,
government progranir. 57. However, when Plaintiff’'s prescription was denied by his insurance
company, hdried to use Mediaid, andDr. Strutultimately canceledheprescription due to nen
coverage. Tr. 57.

An April 6, 2017 sensory pain fiber nerve conduction report indicated “evidence highly
suggestive of” lumbar radiculopathy involving the L2, L3, and L5 nerve rootgl2T An April
20, 2017 nerve conduction study indicated very severe pathology at the right C4 suprascapular
nerve, right C4 axillary nerve, left C5 axillary nerve, right C6 radial nerve, and le&dz8 nerve,
and marked pathology at the right radial, left C7 radial, right C8 ulnar, and left C8 ulnar nerves.
Tr. 34. The study suggested irritation at the greater occipital, posterior division ofrfealce
nerve, first thoracic nerve, and second thoracic néave.

Plaintiff returned to DrStrut on April 19, 2017Tr. 59. Dr. Strut discussed with Plaintiff
and his girlfriend thaPlaintiff’'s heroin addiction and the mixture he was taking had the potential
for hisdemise Tr. 62. Dr. Strutalsodiscussed the terms of his willingness to priesdPlaintiff
SuboxoneTr. 6263. Plaintiff followed up with Dr. Strut on April 26, 2017r. 64-65. Plaintiff
said because he could not get insurance coverage for Suboxone, he souttiet sti@et and also
continued to use heroin and illicit fentanyt. 64. Plaintiffalsocontinued to smoke marijuana

Tr. 64. Dr. Strut indicated that Plaintiff had a very difficult case of opiate aoldlitiatwas too

18



complicated for outpatient treatment and carried a significant risk of marf&litg6. Plaintiff's
physical examination findings on April 19 and 26, 20dete similar to previous examst. B9
67.

Plaintiff argues thathe recordevidencefrom Dr. Strutconfirmed Plaintiff's subjective
complaints of pain and thus suppatMs. Miller’s opinion.SeeECF No. 131 at 1516.However,
although Plaintiff contendbatthe ALJrejected NP Miller’s opinion specifically because he found
it wasbased on Plaintif§ subjective complaints(seeid. at 15, the ALJalsoexplained thabther
medical evidence was inconsistent witil? Miller's opinion (Tr. 24). Furthermore in giving
Plaintiff a sedentary limitation with a number aflditional limitations,the ALJ agreed that
Plaintiff's back pain resulted in some significant limitatiofis 22-25. However, the ALJ did not
agree that those limitations were so severe as to be disallird®-25. Moreover, the notes from
Dr. Strut’soffice indicate thaheneeded to obtain a copy of Plaintiff's MRI repoiits. 52. Thus,
Dr. Strut’s office had not seen the MRI reports that vextensively discussed by the Aland
which wererelatively unchanged since 2010 (Tr. 23, 380, 382).

Plairtiff also fails to addregske fact thahehad not been reporting to his medical providers
thathe was selimedicating hehad developed a significant opiate tolerarased hewas taking a
potentially lethal mixture of heroin and fentanit. 57-58. As noted above, although Plaintiff also
submittedrecords from Lake Shore to the Appeals CouRtdintiff's brief presents no arguments
as to this additional evidencgee generalfeCF No. 131. Notably,Plaintiff fails to mention that
among the additional evidence he submitteshd declined to mention in his brefs an initial
psychiatric evaluatioat Lake Shore on July 14, 2017r. 117. Plaintiff told Lake Shorée did
not abuse alcohol or other drugs;dtateche drank beer about two years ago but stopped when he

was put on medicationsd. However as recounted abov@Jaintiff had just three months prior
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admitted his drug use to Dr. Strahd received strongpunselingrom Dr. Strutabout the dangers
of opioid addiction.

Upon review, the Court finds thieatment notes from RES and Dr. Sfagused primarily
on addressing Plaintiff's addiction issues and do not show any significant chahgeobjective
evidence related to Plaintiff's back paifr. 57-78. Accordingly, this evidence does not show a
reasonable probability of changing the ALJ’s decision. Accordingly, the Appeals Cdigchoibt
err. See Carbee v. Comm ‘r of Soc. Sé&n. 1:17CV-0051 (GTS), 2018 WL 333516, at *6
(N.D.N.Y. Jan. 9, 2018) (distinguishipllard v. Halter 377 F.3d 183, 193 (2d Cir. 2004) and
finding no error by Appeals Council, where the negords “[did] not strongly suggest that
Plaintiff's conditions were far more serious than at the time of the ALJ’'s def)sion

CONCLUSION

Plaintiff's Motion for Judgment on the Pleadings (ECF Nd) is DENIED, and the
Commissionéss Motion for Judgment on the Pleadin(lSCF No. B) is GRANTED. Plaintiff's
Complaint (ECF No. 1) i®DISMISSED WITH PREJUDICE . The Clerk of Courwill enter
judgment and close this case.

IT 1S SO ORDERED.

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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