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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MARY SILVESTRI,
Plaintiff, Case #18-CV-357FPG

V. DECISION AND ORDER

COMMISSIONER OF SOCIAL SECURITY,
Defendant.

INTRODUCTION

On March 5, 2013 Plaintiff Mary Silvestriprotectively applied for Disability Insurance
Benefits under Title Il of the Social Security Atthi{e Act) and for Supplemental Security Income
under Title XVI of the Act Tr.! 303 The Social Security Administration (“SSA”) denibdr
claim and Plaintiff appeared at three hearings before Administrative Law Jugdes
Cordovani (“the ALJ”). Tr. 36-118. Plaintiff and a vocational expert testifigdn September 27,
2016 the ALJ issued an unfavorable decision. IB-29 TheAppeals Council denieBlaintiff's
request for reviewmaking the ALJ’s decision the final decision of the SSK. 1-6. Plaintiff
appealed to this Couft.ECF No. 1.

The parties moved for judgmeonn the pleadings pursuant to Federal Rule of Civil
Procedure 12(c). EFC No¥2, 15 For the reasons that follow]aintiff's motion isDENIED,

the Commissioner’s motion (SRANTED, andthe ALJ's decision i&\FFIRMED.

14Tr.” refers to the administrative record in this matter. ECF®o.

2The Court has jurisdiction over this action under 42 U.S§@0&(g) 1383(c)(3)
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LEGAL STANDARD

Todetermine whether a claimant is disabled within the meaning of the Social Sectyity A
an ALJ follows a fivestep sequential evaluatidnthe ALJ must determine (1) whether the
claimant is engaged in substantial gainful work activity; (2) whether theataihas any “severe”
impairments that significantly restricehability to work; (3) whether the claimant’s impairments
meet or medically equal the criteria of any listed impairments in AppendixSulgpart P of
Regulation No. 4 (the “Listings”), and they do not, what the claimant’s residual functional
capacity (“RFC”) is; (4) whether the claimant's RFC perméstb perform the requirements of
her past relevant work; and (5) whether the claimant’s RFC perraittohperform alternative
substantial ginful work which exists in the national economy in light ef &ge, education, and
work experienceSee Parker v. City of New York76 U.S. 467, 47@1 (1986);Rosa v. Callahan
168 F.3d 72, 77 (2d Cir. 199%ee als®0 C.F.R. 88 404.1520, 416.920.

When it reviewsa final decision of the SSA is not the Court’s function to “determide
novo whether [the claimant] is disabled.Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 189
Rather, the Courti$ limited to determining whether the SSA’s conclusions were supported by
substantial evidence in the record and were based on a correct legal stahdknekta v. Astrue
697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S.C. 8§ 405(g) 8 1383(c)(3)(other citation
omitted). The Commissioner’s decision is “conclusive” if it is supported by suiasvitience.
42 U.S.C. § 405(g),1383(c)(3) “Substantial evidence means more than a mere scintilla. It means
such relevant evidence as a reasonable miigit accept as adequate to support a conclusion.”

Moran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations omitted).

3The ALJ uses this analysis to determine whether a claimant is disabldtkegfdre entitled to benefits. 20 C.F.R.
88§ 404.1520(a)(4), 416.920.



DISCUSSION

The ALJ’s Decision

In conducting the requisite fivetep analysis, the ALJ determined that Plaintiffiajor
depressive disorder, PTSD, bipolar disorder, and substance addetiersevere impairments.
Tr. 18. The ALJ concluded that Plaintiff's Morton’s neuroma in her left foot was noteresev
impairment because the record did not “establish that such condition has nmoeerthaimal
impact.” Tr. 18. The ALJ found that Plaintiff retained BieCto performa full range of work at
all exertional levels but that she must work in a low stress environment. She woulthkee f
limited in that she could understand, remember, and carry out simple instructionskanddald
tolerate minimal changes imork routine, and could have frequent interaction with supervisors
and occasional interaction with coworkers. However, she could not have any supervisary dutie
or retain any independent decisioraking authority, and could not have any incidental interaction
with the general publicTr. 20.

In formulating the RFC, the ALJ gave “great weight” to the opinion of Statacgge
consultant G. Butensky because that opinion was detailed, based on a review of takreceult
and was consistent with the substantial medical evidence of record. Tr. 27. The ALSayae
weight” to the slightly more restrictive opinion from consultative evaluators@ie Ransom,
Ph.D. because Plaintiff's limitations were not as severe as the opiniongefléa. 27. Finally,
the ALJ gave “little weight” tahe opinion fromPlaintiff's treatingphysician, Dr. Rodes, who
indicated that Plaintifivould have a “permanent total disability” because Dr. Rodes provided no
findings or explanation in the opinion, it was inconsistent with the examination fin@ingg
opined on an issue reserved for the SSA. Tr. 27.

Ultimately, the ALJ concluded that there were jobs within the national econcahy th

Plaintiff could perform, thus rendering her not disabled.
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Plaintiff takesissue with the ALJ ¢sreatmenbf the medical opinion evidence. Sirgues
that (1) Dr. Butensky’s opinion, issued in 2013, is stale because Plaintiff's condiieriorated
after the opinion was issued and the ALJ should have developed the record to account for such a
deterioration; (2) the ALJ failed to incorporate all of Dr. Butensky’s litiwites into the RFC
despite giving his opinion “great weight”; (3) the ALJ improperly rejected DdeR’s opinion
that Plaintiff was permanently disabled; (4) the ALJ failed to properly weligintiff's credibility;
and (5) the ALJ failed to assist in obtaining records from Plaintiff's podiatgarding her
Morton’s neuroma. The Court disagrees with these arguments and concludes #hiai’she
decision is supported by substantial evidence.

Il. Analysis

A. Dr. Butensky’s Opinion Does Not Create a GajRequiring Development of the
Record

Dr. Butensky, the State agency examiner, completed his assessment of the neealidal
on August 14, 2013. He concluded that Plaintiff would be “moderately limited” in abilitgtoy
out instructionsmaintain attention and concentration, work in coordination with others, complete
a normal vork day, interact appropriately with the general public, respond appropriately geshan
in the work setting, and set realistic goals. Tr.-398 Plaintiff would not be significantly limited
in any other areasPlaintiff argues that her condition ctggad drastically in October 2043after
Dr. Butensky’s report-rendering his report stale and requiring the ALJ to further develop the
record.

“While the mere passage of time does not necessarily render a medical opinion outdated
or stale, subsequent surgeries and treatment notes indicating a claimant’s condition has
deteriorated may Moon v. Comnr’'of Soc. Se¢cNo. 17-CV01312-MAT, 2019 WL 2240235, at

*6 (W.D.N.Y. May 24, 2019)citing Jones v. ColvinNo. 13CV-06443, 2014 WL 256593, at *7
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(W.D.N.Y. June 6, 2014) (ALJ should not have relied on a medical opinion in part because it “was
1.5 years stale” as of the plaintiff's hearing date and “did not account for heiodeieg
condition”)).

AlthoughDr. Butensky issued his opinion more than three years before the ALJ issued his
decision,the record does not establish that Plaintiff’'s condismmificantly deterioratedduring
that time Plaintiff lost her license in October 2013 following an arrést driving while
intoxicated. Tr. 48. But Plaintiff's condition continued to oscillate in this pastest period For
example, on April 15, 2015, Plaintiff indicated that her mood was better sinttegstaedication
(Tr. 521) but inAugustshe indicated she was more depresdtat a period of improveme(tr.
524). In October 2015, Plaintiff noted an increase in irritability and insomnia and an
overwhelming feeling of fatigue (Tr. 531), yet nearly two months later she was again feeling
less depressed and was no longer experiencing manic symptoms (Tr. 534). Ori MV2Ot6,
Plaintiff was hospitalized for 16 daf@lowing a suspected suicide attempt. T4 &h. However,
she was hospitalized for a similar apparent suicide attempt in-20d4fdre Dr. Butesnky’s report.
Tr. 37583. FurthermorepPlaintiff denies that either hospitalization was the result of @dsui
attempt. Tr. 37&9 (also stating that “[i]t is quite clear that the patient is alcohol dependent and
has been suffering for many years from substance induced depression which sles paoihe
compliant with.”) 555. While the record is clear thRlaintiff was consistently depressed and
anxious throughout the pendency of her claim, there is nothing to suggest that her condition
deteriorated so precipitously as to render Dr. Butensky’s opinion stale.

B. The ALJ Properly Incorporated Dr. Butensky’s Opinion into the RFC

Plaintiff next argues that, despite giving it “great weight,” the ALJ failedutty

incorporate Dr. Butensky’s opinion into the RFC. There is no basis for this argument.



As a general matter, “the ALJ is not obligated to ‘redenexplicitly every conflicting
shred of medical testimony, Dioguardi v. Comnr of Soc. Se¢.445 F. Supp. 2d 288, 297
(W.D.N.Y. 2006) (quoting another source), and there is no “absolute bar to crediting oiolggport
of medical source opinions.”Youns v. Colvin Case. No. 14v-170, 2015 WL 1524417, *8
(N.D.N.Y. Apr. 2,2015). Yet, where the ALJ's “RFC assessment conflicts with an opinion from
a medical source, the adjudicator must explain why the opinion was not addpiegliardi, 445
F. Supp. 2d at 297 (quoting Soc. Sec. Rulingdp61996 WL 374184, *7 (1996))Accordingly,
an ALJ who chooses to adopt only portions of a medical opinion must explain his or her decision
to reject the remaining portionSeeYounes2015 WL 1524417 at *8 (although an ALJ is free to
credit only a portion of a medical opinion, “when doing so smacks of ‘cherry picking’ dérese
supporting a finding while rejecting contrary evidence from the same sourcdmamsarative
law judge must have a sourrdason for weighting portions of the saswmirce opinions
differently”).

But the Court is not convinced that the RFC conflicts with Dr. Butensky’s opinion in any
wayor that the ALJ rejected some portions of Dr. Butensky’s opinion while he inctegataers
Dr. Butensky opined that Plaintiff would have moderate limitations in some@reascentration
and social interaction. Tr. 138. The ALJaccounted for thesaoderatdimitations byrestricting
Plaintiff to low stress work witthecapacity taunderstangdimple instructions only, no production
guotas, no independent decisimaking, no interaction with the general public, and only
occasional interaction with emorkers. Tr. 20. Indeed, the RFC may lmorelimiting than Dr.
Butensky’s opinion would allow.

C. The ALJ Did Not Err by Rejecting Dr. Rodes’s Opinion

Plaintiff asserts that the ALJ erred by rejecthrag treating physician’s opinion thsle

would be permanently disabled. Again, the Court disagrees.
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The treating physician rule, set forth in the Commissioner’'s own regulatimasdates
that the medical opinion of a claimastreating physician is given controlling weight if it is well
supprted by medical findings and not inconsistent with other substantial recoethegidShaw
v. Chater 221 F.3d 126, 134 (2d Cir. 2000). Howesrthe Commissioner correctly notes, the
ALJ need not accept a determination from a treating physicianthe tiltimate issue of whether
plaintiff is disabled or not.Snell v. Apfel177 F.3d 128 (2d Cir. 199%Riley v. AstrugNo. 10
CIV. 8596 CM DF, 2014 WL 704676, at *1 (S.D.N.Y. Feb. 21, 2Q1%)yeatingphysiciansare
entitled to deference as to their medical opinions only; they are not entitledrendeferhen they
opine about theltimateissuein the case (plaintiff's fitness to work).”). HAALJ is not at liberty
to reject such opinions simply because they reachultimate issuewithout analyzing what is
behind those opinions or recontacting the physicians to have them translate their aptaions
more appropriate ternis. Alvarez Rosario v. Comm'r of Soc. $Sé¢o. 17CV-140, 2019 WL
1542285, at *4 (W.D.N.Y. Apr. 9, 2019hoing that“100% disability” was an opinion on the
ultimate issue reserved to t@®@mmissioner, but concluding that ALJ did not adequately support
decision to accord lig weight to treating source opinion).

The ALJ hereprovided good reasons for rejecting Dr. Rodegpinion in addition to
reaching the ultimatessue reserved for the Commissigrtee ALJ concluded that Dr. Rodes
opinion wasinconsistenwith the teatment notes and the neal record. Tr. 27. The ALJ was
correct.

The opinion from Plaintiff's treating physician Dr. Rodes consists of ong‘Reemanent
total disability.” Tr. 434. The “opinion” is actuallyart of atreating note, which, as the ALJ
acknowledged “provided no findings or explanatiand does nauggest any specific limitations

Tr. 27. Rather, the note only describes Plaintiff's current psychological-staieher ability to



function. And even the description of Plaintiffreerrcurrent mental health status does not, as the
ALJ reasoned, comport with “that extreme degree of disabiiipy&d in the pinion. Tr. 27. That
day, Dr. Rodes indicated that Plaintiff's attitude was cooperative, her mood hadnedyder
affect was flat, but that she retained normal attention, concentration, jnotjgmseght, and thought
process. Tr. 433Such an internally inconsistent ropinion, especially onsuch as this which
reacheshe ultimate issue of disability,,ias the ALJ concludedpt entitled to controlling weight.

D. The ALJ Did Not Improperly Weigh Plaintiff's Testimony

Plaintiff insists that the ALJ improperly evaluated Plaintiff's testimony reggrtier
activities of daily living and her compensation history. However, f§dgral court must afford
great deference to the Alskredibility finding, sinceéthe ALJ had the opportunity to observe [the
claimants] demeanor while [the claimant was] testifyifigkessler v. Colvind8 F. Supp. 3d 578,
595 (S.D.N.Y. 2014) (quotinlarquez v. ColvinNo. 12 Civ. 6819(PKC), 2013 WL 5568718, at
*7 (S.D.N.Y. Oct. 9, 2013) “Accordingly, so long as theredibility determination is supported
by substantial evidence, this Court may not disrupt the ALJ's findinds.

The ALJ's analysis of Plaintiff's credibility was supported by substargiatierce.
Plaintiff reported an ability to engage in a wide range of activities of li\dityg, such as managing
money, driving, watching TV, reading, cooking, preparing food, cleaning, washing, shopiping (
19, 449, 21), and going on vacation (Tr. 110).haligh Plaintiff now argues that these activities
of daily living were attributable to her manic behavior, the record does not sgppbra broad
assertion.

Nor does Plaintiff's work history alter the ALJ’s credibility analysis. ‘aiptiff with a
goodwork historyis entitled to substantiaredibility when claiming inability tavork.” Bradley

v. Colvin 110 F. Supp. 3d 429, 447 (E.D.N.Y. 201&)otingarother source But, as the ALJ



discussed, Plaintiff's proffered impairments and the severity of those immgiaiis did not comport
with the medical evidende the record Plus, while Plaintiff had a distant history of good earnings,
those earnings dropped precipitously nearly 10 years before shiedilethim.

E. The ALJ Did Not Err in Failing to Develop the Record Regarding Plaintiff's
Morton’s Neuroma

The ALJ has a duty to develop the medical record, especially in cases likaghishere
Plaintiff is proceedingro se The ALJ here noted at tidovember 201%earing that he would
seek notes from Plaintiff’'s treating podiatr{$t. 91), but Plaintiff arguesghe ALJ never did so.
ECF No. 121 at B-29. However, ta subsequent hearing in August 26, the Akglained that
he had‘kept thecase open for a periaaf time to obtain [additional medical evidence] and we
now have those recordsTr. 95. The Court igot clearexactlywhat records are at issue, but it
appeas the ALJ and Plaintiff believed that all of the records were in fact submitiexhy event
even when an ALJ fails in his or her duty to request records, remand is no¢degbere “the
record contains sufficient evidence from which an ALJ can asses the petitioesidsal
functional capacity.”"Tanski v. Comm’r of Soc. Sgb21 F. App’x 29, 34 (2d Cir. 2013).

Here, although Plaintiff claims that her Morton’s neusesa thickening of tissue around
a nerve in the foetaffects her ability to work, the medical evidence is quite clear that Plaintiff
has no attendarimitations. Plaintiff's gait was found to be normal on multiple occasions. Tr.
420, 426, 430, 433, 444, 448, 484, 516, 518, 524292632, 59-40, 543, 547, 549, 559, 561,
563, 582. And, consultative evaluator Donna Miller, D.O. opined that “the claimant had no
significant physical limitations.” Tr. 446. On examination, she “appeared to be in re® acut
distress,” her gait was normal, she could walk on heels and toes without tiffexadl could

change and rise from the chair without help or difficulty. Tr. 444. Thesalsew@resnoughfor



the ALJ to conclude that Plaintiff’'s Morton’s neuroma did not significantlgcafhier ability to
work, and any failure to develop the record was harmless error.

F. The RFC is Supported by Substantal Evidence

Finally, the ALJ’s RFC is supported by substantial evidence. As explained abdw&Ghe
limiting Plaintiff to low stress work with no independent decision making, no comaxations
or tasks, no strict quotas, minimal changes in workimeu only occasional interaction with
coworkers, and only incidental interaction with the general public comports with dteere
notes and testimony in the record. The RFC also aligns with the opinion evidence faxitept
opinion of Dr. Rodes, which was discounted for good reason. Indeed, as described above, the RFC
is more limiting than the opinion from Dr. Butensky. It is also in line with the opinion from
consultative evaluator Christine Ransom, Ph.D., who was given “some weight” and who
conduded that Plaintiff would have moderate difficulty following and understanding sitagks,
maintaining attention, and maintaining a regular schedule. Tr. 447-50.

CONCLUSION

Plaintiffs motion for judgment on the pleadings (ECF N@) is DENIED, ttre

Commissioner’s motion for judgment on the pleadings (ECHBds GRANTED, andthe ALJ’s

decision is AFFIRMED.The Clerk of Court will enter judgment and close this case.

IT IS SO ORDERED.

Dated:February 14, 2020 W i f Q
Rochester, New York

H N’ RANK P. GE I JR.
ChlefJudge
United States District Court
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