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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MOSES DUNCAN

Plaintiff, Case # 18V-369+PG
V. DECISION AND ORDER
COMMISSIONER OFSOCIAL SECURITY,

Defendant.

INTRODUCTION

Plaintiff Moses Duncarbrings this action pursuant the Social Security Acteeking
review of the final decision of the Comssioner of Social Securithat deniechis applicationfor
Supplemental &urity Income (“SSI”) under Title XVI of the ActECF No. 1.The Court has
jurisdiction over this action under 42 U.S.C. 88 405(g), 1383(c)(3).

Both parties moved for judgment on the pleadings pursuant to Federal Rulgilof Ci
Procedure 12(c)ECF Nos.12, 16. For the reasons that follow, the Commissioner's motion is
DENIED, Duncars motion iSGRANTED, andthis matter is REMANDED to the Commissioner
for further administrative proceedings consistent with this opinion.

BACKGROUND

In February 2014Duncanapplied forDisability Insurance Benefits (“DIB”) under Title Il
of the Act andor SSI with the Social Security Administration (the “SSAT). 11, 316-23. He
initially alleged disabilitypeginning in April 2011due to back pain and numbness, standimdy a
sitting limitations, a right knee injury, anxiety, apanic attacksTr. 316, 3332 36Q In

SeptembeR016,Duncanand a vocational expeappeareat a hearingpefore Administrative Law

14Tr.” refers to the administrative record in this matieC.F No.8.
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JudgeBryce Baird(“the ALJ"). Tr. 11, 23 At the hearing, Duncan alleged that his disability began
in August 2015, which in effect (based on his last insured dasr)donedhis claim for DIB. Tr.
11, 203.0nMarch 15, 2017, the ALJ issued a decision finding thancanwas not disabledTr.
11-23.0nJanuary 24, 208, the Appeals Council denidduncans request for reviewTr. 1-4.
This action seeks review of the Commissioner’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghenghe
SSA’s conclusions were supported by substantial evidence in the record and weer®rbas
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation omitted);
see alsat2 U.S.C. § 405(g) 1383(c)(3) The Act holds that a decision by the Commissioner is
“conclusive” if it is supported by substantial evidert2.U.S.C. § 405(g)Substantial evidence
means more than a mere scintilameans such relevant evidence as a reasonable mind might
accept as adequate to support a conclusidoran v. Astrue569 F.3d 108, 112 (2d Cir. 2009)
(quotation omitted). It is not the Court’futiction to determinele novowhether [the claimant] is
disabled.”Schaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotation omitted).
Il. Disability Determination

An ALJ must follow a fivestep sequential evaluatigprocessto determine whether a
claimart is disabled within the meaning of the ASee Bowen. City of New Yorkd76 U.S. 467,
47071 (1986) 20 C.F.R. § 46.92(a). At step one, the ALJ must determine whether the claimant
is engaged in substantial gainful work activilbee20 C.F.R. § 46.920(b).If so, the claimant is
not disabledld. If not, the ALJ proceeds to step two and determines whether the claimant has an

impairment, or combination of impairments, that is “severe” within the meaning of che A



meaning that it imposes significant restrictions on the claimant’s ability to perfasio Wwork
activities.ld. 8 416.920(c).If the claimant does not have a severe impairment or combination of
impairments, the analysis concludes with a finding of “not disablddIf the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the
“Listings”). Id. 8§ 416.920(d)If the impairment meets or medically equals the criteria of a Listing
and meets the durational requiremené claimant is disabledd. If not, the ALJ determines the
claimant’s residual functional capacity (“RFC”), which is the ability to perfphysical or mental
work activities on a sustained basis, notwithstanding limitatiaused byhis or hercollective
impairmentsSeeid. § 416.920(e)f).

The ALJ then proceeds to step four and determines whether the claimant’s IRHS pe
claimantto perform the requirements of his or her past relevant warlg 416.220(f). If the
claimant can perform such requirements, then he or she is not diddblede or she cannot, the
analysis proceeds to the fifth and final step, wherein the burden shifts to tiei€3aoner to show
that the claimant is not disableldl. 8 416.920(g).To do so, the Commissioner must present
evidence to demonstrate that the claimant “retains a residual functional capapéyfdon
alternative substantial gainful work which exists in the national economy”hndighis or her
age, education, and work experierieesa v. Callahanl68 F.3d 72, 77 (2d Cir. 1999) (quotation

omitted);see als®0 C.F.R. § 41660(c).



DISCUSSION
I.  The ALJ’s Decision

The ALJanalyzed Duncds claim for benefits under the process described al¥i&ep
one, the ALJ found thaDuncanhasnot engaged irmany substantial gainful activitgince the
amendedonset dateTr. 13. At step two, the ALJ found thaDuncan hasseveral severe
impairments a torn meniscus in his right knesdter several surgical interventions, depression,
anxiety, herniated thoracic discs, and cervical disc herniatith stenosis and obesityg. At step
three, the ALJ found thatheseimpairmerns dd not meet or medically equal any Listings
impairment Tr. 14.

Next, the ALJdetermined thaDuncanhad the RFC to perform sedentary wavikh
additional limitations Tr. 16—21.Specifically, the ALJ found that Duncan neéedhe option to
stand or walk for up to five minutes after thirty minutes of sittingtasd for up to fifteen minutes
after twenty minutes of standing or walking. Tr—2@&. The ALJfurther found that Duncacould
not: use foot controls with his rightdt; climb ramps or stairaore than occasionally; use ladders,
ropes, orscaffolds crawl, stoop, kneel, or crouch; be exposed to excessive vibration or hazards
such as unprotected heights or moving machinpeyform more than simple, routine tasks;
perform production rate or pace work; performteamwork, such as on a production lind. At
steps four and fivehe ALJ found thaDuncancould not perform is past relevant work but that
there were jobs that existed in significant numbers in the national economy tbatchpearform.

Tr. 21-23.The ALJ therefore found th&uncan hachot been disablettom August 28, 20%

through the date of the ALJ’s decisidm. 23.



[I.  Analysis

Duncanchallenges the ALJ's REGrguing that it waserroneousbecauseat was not
supported by competent medical opinion. ECF No. 12-1 at 12-RESCdurt agrees.

An RFC determination does not have to “perfectly correspond” with the mediaales
opinions cited in the ALJ's decision; rather, the ALJ is “entitled to weigh all of tlterce
available to make an RFC finding that [i]s consistent with the record asla.iW¥atta v. Astrue
508 F. Appx 53, 56 (2d Cir. 2013) (summary ordeBut “[a]Jn ALJ is not qualified to assess a
claimant’'s RFC on the basis of bare medical findings, and as a result an Alelinidation of
RFC without a medical advisor's assessmemot supported by substantial evidend#ifson v.
Colvin, No. 13CV-6286, 2015 WL 1003933, at *21 (W.D.N.Y. Mar. 6, 201B)other words, an
ALJ’s ability to make inferences about the functional limitatioagsed byan impairment does
not extend beyond that of an ordinary layperstwhile an ALJ may render common sense
judgment[s] about functional capacity, she must avoid the temptation to play.dégjostino v.
Comm’r of Soc. SedNo. 18CV-1391, 2020 WL 95421, aB{W.D.N.Y. Jan. 8, 2020) (atation
in Agosting (quotation omitted)Compare Doney v. Astrué85 F. App’x 163, 165 (B Cir. 2012)
(noting that an ALJ can make reasonable inferences from a claimant’s @ity activities),
with Agosting 2020 WL 95421, at *3 (t is simply not a commosense inference théthe
claimant’s]lumbar and knee problems, in conjunction with her obesity, would render her able to
stand for 45 minutes at a time so long as she could sit for one to two minutes. That is a more
complex medical determination that requires a level of expertise that the ALJad beve).

In this casethe ALJexplicitly weighed five opinionsand gave each little weightr. 20~
21.He concluded that more restrictions were warranted itidicatedby consultative examiner

Dr. Schwab Tr. 20. Dr. Schwab fountthat Duncan had a mild restriction in kneeling on tgatri



knee Tr. 595-98. The ALJnext determinedhat physician assistant (“PA”) Kelly’s opinion that
Duncan was “taken out of work” due to “spine issues” was vague and that she was not an
acceptable sourcdr. 20-21, 722. The ALJ noted that the opinion @& Pyons was entitled to

little weight because she only treated Duncan for three months and she did not @fonicteon
by-function assessment. Tr. 21, 835.Ms. Lyons checked a box on a “Spine Residual Functional
Capacity Questionnaireindicating that Duncan would be absent from work because of his
impairments “[m]ore than four days per month” but cryptically wrote “[b]ut unknovotva the

typed text. Tr. 832, 835.

Consultative examiner Dr. Santarpia opined that Duncan’s psychiatric problems “do not
appear to be significant enough to interfere with [Hidljty to function on a daily basis.” Tr. 590
93. The ALJrejected heppinionbecause it was based on a single examination and inconsistent
with Duncan’s testimony. Tr. 21. Finallyheé ALJrejected state agency review physician Dr.
Tzetzo’s opinion that Duncan’s “mental impairment is 13enere” because Dr. Tzetzo did not
examine Duncan and Duncan amenbidalleged onset date. Tr. 21, 249-51.

Because he did not credit any opiniafidence the ALIJmust havenade inferences from
bare medical findings, specifically “[treatment notes.” Tr. Ebr examplewith respect to
Duncan’s mental limitationghe ALJfound thatDuncanis limited to simpleroutine tasks with
no production rate or pace work and no team work, such as on a production lineThe ABJ
never specifically explained how he derived this highly specific limitafioril6-21 Instead, the
ALJ simplynotes that Duncan was “seieam May 22, 2014 to November 24, 2014 for depression
and anxiety that he was working at the time, and that he stopped treatment. Tris2iot clear
to the Court how the ALJ, as a layperson, could translate medical findings etyaard

depressiomto highly specific restrictionwithout the aide of opinion evidendeutre v. Berryhill



No. 1%CV-135, 2018 WL 3968385, at @ (W.D.N.Y. Aug. 20, 2018) (quotation omitted)
(holding that it was error for ALJ to formulate RFC after rejecting the omglical opinions
regarding claimant’s mental ability to work)

Similarly, the ALJ never ties any of his physical RFC findings to specific evidenbe in t
record. Instead, the ALJ’s discussion of Duncan’s RFC consists entirelyeafegirgitation of
evidence followed by the conclusory statement that the RFC “assessment is addpothe
objective medical evidence contained in the recofd.”.6-21. The dearth of analysis frustrates
any meaningful review of that conclusiddee, e.g.Paul v.Colvin, No. 15CV-310, 2016 WL
6275231, at *2 (W.D.N.Y. Oct. 27, 2016) (“[i¢ ALJ must simply explain the link between his
RFC assessment and the record evidence supporting that assé€ssment

The Commissionenow argues thatthe ALJ’s highly specific RE formulation is
supported bythe treatment provideisadherence to conservative treatmant Dr. Schawk
finding that Duncan had “[ml]ildestriction to kneeling on his right knee.” ECF No. 16 113
Tr. 20, 598.Setting aside thapparent conflict betweethese argumentandthe ALJ’s actual
findings, “[t] he Court may not affirm the ALJ’s decision based on the Commissioner’s post hoc
rationalization.” Agosting 2020 WL 95421, at *4.

The Commissioner further argues that the Awas entitled to weighll of the evidence
available to make an RFC finding that was consistent with the record as a Vid@ieNo. 16 at
13 (quotingMatta, 508 F. App’x at 56)In Matta, the ALJ “took account” of multiple medical
opinions and other evidence in the recd@BF. App’x at 56 Here, the ALhas given little weight
to all opinion evidenceTr. 20-21. While the ALJ is certainly permitted to resoleeidentiary
conflicts,see Richardson v. Peralg$02 U.S. 389, 399 (1971), the ALJ is prohibited freacting

all opinion evidence and “playing doctoddhnson v. Comm’r of Soc. SE&51 F. Supp. 3d 286,



292 (W.D.N.Y. 2018) (quotation omittedpefrancesco v. BerryhijlNo. 16CV-6575,2017 WL
4769004 at *4 (W.D.N.Y. Oct. 23, 2017) (holding that ALJ giving “little weight” to “the only
physical medical opinion in the record created an evidentiary gap thaefdyjoemand”).

In short, in formulating Duncan’s RFC, the ALJ failed to relyaoy medial opinion that
could bridge the gap between clinical findings and specific functional lirmgatib is clearly
established that “the ALJ may not interpret raw medical data in functionad’tefohnson 351
F. Supp. 3d at 293 (quotation omitted). That is what the ALJ did Aeoerdingly, remand is
warranted for further development of the rec&ee York VComm'r of Soc. Sec357 F. Supp. 3d
259, 263 (W.D.N.Y. 2019).

CONCLUSION

For all of the reasons statedhet Commissioner’'s Motion faludgnent on the Pleadings
ECF No.16, is DENIED and Duncans Motion for Judgment on the Pleags ECF No.12, is
GRANTED. This matter is REMANDED to the Commissioner for further administrative
proceedings consistent with this opinion, pursuant to sentence four of 42 U.S.C. § 7H&(Qg)
Clerk of Court is directed to enter judgment and close this case.

IT IS SO ORDERED.

Dated:March 9, 2020
Rochester, New York

a7/

ANK P. GER  JR.
Chlef Judge
United States District Court



