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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WESLEY J. DIFRANCEE&O,
Plaintiff, Case # 18V-376FPG

V. DECISION AND ORDER

COMMISSIONER OF SOCIAL SECURITY,
Defendant.

INTRODUCTION

On January 17, 2014, Plaintiff Wesley J. DiFrancesco protectively appli&idaloility
Insurance Bnefits under Titlél of the Social Security Act'the Act') and Sipplenental Security
Income Disabilityunder Tite XVI of the Act. Tr.! 159-77 24961. The Social Security
Administration (“SSA”) deniedhis claimandDiFrancescpproceding with counselgestified at a
hearing before Administrative Law JudBevid F. Neumanr(“the ALJ"). Tr.12357. OnJuly
25, 2016, the ALJ issued an unfavorable decision. 10419 After the Appeals Council denied
his request for reviewDiFrancescappealed to this Coynnaking itthe final determination of
the SSA? Tr. 2-6; ECF No. 1.

The paties mowed for judgment on the pleadingsirsuant toFederal Rule of Civil
Procedure 1&). EFC Nos. 12, 14. For the reasons thatlée¥, DiFrancescs motion is
GRANTED, theCommissionés motion is DEIED, and tlis matter is RMANDED for further

administrative proceedings.

14Tr.” refers to the administrative record in this matter. ECF@&o.

2The Court has jurisdiction over this action under 42 U.S.C. § 405(g); 42.183383(c)(3)
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LEGAL STANDARD

When it reviewsa final decision of the SSA is not the Court’s function to “determide
novo whether [the claimant] is disabled.Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 189
Rather, the Courti$ limited to determining whether the SSA’s conclusions were supported by
substantial evidence in the record and were based on a correct legal stahdknekta v. Astrue
697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S.C. 8§ 405(w) 8§ 1383(c)(3)(other citation
omitted).

TheCommissioner’s decisias “conclusive” if itis supported by substantial evidence. 42
U.S.C. 8§ 405(g); 42 U.S.C. 8§ 1383(c)(3pubstantial evidence means more than a mere scintilla.
It means such relevant evidence as a reasonable mind might accept as adequate ta support
conclusion.” Moran v.Astrue 569 F.3d 108, 112 (2d Cir. 2009) (citations omitted).

DISCUSSION

In conducting the requisite fivetep analysis,the ALJdetermind, among other things,
that DiFrancescos dialetes with diabetic foot ulcer, lower extremity neuropathy, diabetic
retinopathy, cataract and astignsatiin the left eyehistory of s&zures andstatus post right hip
arthroplasty were sevenenpairments Tr. 12. The ALJ found thdDiFrancescaetainedthe
residual functional capacity (“RFC"to perform sedentary workut DiFrancescaould: lift,
carry, push, and pull pounds frequently and 15 pourmicasionallysit for 7 hours during an 8
hour workday; stand for 1 hour in an 8 hour workdaysl occasionallybalarce, stoopkneel,

crouch, crawl, and climb stairs but should avoid operating a motor vehicle ardsheig. 13.

3The ALJ uses this analysis to determine whether a claimant is disabldteeafdre entitled to benefits. 20 C.F.R.
§8404.1520(a)(4)416.20.

4 A claimant’s RFC reflects his ability to perform physical or mentakvaztivities on a sustained basis despite his
impairments.20 C.F.R. § 404.1520(e)f), 416.920



Additionally, the ALJdeterminedhat DiFrancesc6must use a cane to assist with ambulation
(while the ontralaterbupper extremity can still besed to lift and carry within théits specified
abow).” Tr. 13. Ultimately, the AL&oncludedhat there were jobsithin the national economy
that DiFrancesco coulgerform thus rendring DiFrancesco not disabled.

DiFrancescargueghatthe ALJ erred by failing to develop the recdotlowing his right
hip surgeryandby incorporatinghe consltativeevaluator’'suse of a cane into the REQtfailing
to include his specificationthat the cane be used for balanc&he Courtdisagrees with
DiFrancescts position ondevelopment otherecord but remands because, having credtied
consultativeevaluator’sopinion,the ALJfailed toproperly includet in the RFC
l. The Consuliative Evaluator's Opinion Was Not Stde

On Mard 10, 2014Hongbiao Liu, M.D.evaluated DiFrancesco and opinathong other
things,that he had moderalienitationsfor walking, bendingand kneeling, and would need to use
a cane for balance. Tr. 528. DiFrancescainderwent right hip surgery on April 16, 2014e
argues thabDr. Liu’s opinions regarding his exertional liatibns were rendered stale becdhise
physica functioning declined after his hip surgery. ECF No. 12-1 at 19.

“While the mere passage of time does not necessarily render a medical opinia@daurtdat
stale, subsequent surgeries and treatment notes indicating a claimant’®odraditdeteriorated
may.” Moon v. Comnr of Soc. SegNo. 17CV01312MAT, 2019 WL 2240235, at *6 (W.D.N.Y.
May 24, 2019)citing Jones v. ColvinNo. 13CV-06443, 2014 WL 256593, at *7 (W.D.N.Y.
June 6, 2014) (ALJ should not have relied on a medical opinion in part because it “was 1.5 years
stale” as of the plaintiff's hearing date and “did not account for her detangprndition”).

Here, however, thepostsurgery medical recosd do not support dinding that

DiFrancescts condition worsened after surger. note from DiFrancesc¢s orthopedic group in



February 201%ndicatesthat DiFrancesct “hip is doing very wll for him” and despité some
weakness on gt&8” he was'ambulatingwithout any assistiveavices” Tr. 590. One record from
March 2015-slightly less than a year after the surgeishows that DiFran@sco “has
demonstrated slow impvementswith balance and amiation” Tr. 607. Physical therapy
records from July 2015 india@thatDiFrancescts walkingand balance werémproving.” Tr.
606. Because there is no evidence that DiFrancesmmmdition worsened, there is no basis for
corcludingthat Dr. Lius opinion was stale and in need of further development.

Therdore, the ALJ did ot err by relying on Dr. Liis opinion.
Il. The RFC Does Not Properly Incoporate Dr. Liu’s Opinion about the Cane

The ALJ erred, however, in failing properly ncorporate DrLiu’s opinioninto the RFC
despte purporting to rely on it.

As a general matter, “the ALJ is not obligated to ‘reconcile explicitly evenylicting
shred of medical testimony,’'Dioguardi v. Comnr of Soc. Se¢ 445 F. Supp. 2d 288, 297
(W.D.N.Y. 2006) (quotingGecevic v. Sec. of Health & Human Ser@82 F. Supp. 278, 286
(E.D.N.Y. 1995)), and there is no “absolute bar to crediting only portions of medical source
opinions.” Younes v. ColvilNo. 14cv-170,2015 WL 1524417, *8 (N.D.N.Y. Apr. 2015).
Yet, where the AL® “RFC assessment conflicts with an opinion from a medical source, the
adjudicator must explain why the opinion was not adopt&ldguardi, 445 F. Supp. 2d at 297
(quoting Soc. Sec. Ruling S, 1996 WL 374184, *7 (1996)). Accordingly, an ALJ who chooses
to adopt only portions of a medical opinion must explain his or her decision to reject #n@mgm
portions. SeeYounes2015 WL 152441 7at *8 (although an ALJ is free to credit only a portion
of a medical opinion, “when doing so smacks of ‘cherry picking’ of evidence supportimdjragfi
while rejecting contrary evidence from the same source, an administrativedgevmust have a

sound reason for weighting portions of the saoece opinions differently”)Phelps v. Colvin
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No. 12¢cv-976,2014 WL 122189, *4 (W.D.N.Y. Jan. 13014) (“The selective adoption of only
the least supportive portions of a medical sogrcgatements is not permissible”) (internal
guotations and brackets omitte@gaternolo vAstrue No. 11cv-6601,2013 WL 1819264at *9
(W.D.N.Y. Apr. 29, 2013) ([l]t is a fundamental tenet of Social Security law that an ALJ cannot
pick and choose only parts of a medical opinion that support his determifatioternal
guotations omitted) (collecting caseSgarlesv. Astruge No. 09-cv-6117,2010 WL 2998676at
*4 (W.D.N.Y. July 27,2010) ("“An ALJ may not credit some of a doctfindings while ignoring
other significant deficits that the doctor identifigd

Here,Dr. Liu opined that'the cane is medically necessary to keep his balance and limit
pain.” Tr. 523. The ALJcreditedDr. Liu’s opinion finding that it was congstent with, at most
the restrictions identified in the above residualctional capacity ssessment. Tr. 16. The ALJ
urged that Dr. Lits opinionwas “well-supported by the documented subjective ecidye,
clinical, diagnostic and treatment evidericeand was‘not contradicted by any othexccepted
medical source opinions of recdrdTr. 16. Yet despiteacknowledgindr. Liu’s opinion abut
DiFrancescos need to use a cane for balante, ALJ failed to incorporate those findings into the
RFCand did not explain his decision failing to do s¢ as required

Oncemedical need for an assistive device has been established, the ALJ must ineorporat
that deviceinto the RFC. SSR 969P, 1996 WL 374185 (1996)For examplejn Feringa v.
Comm’r of Soc. Secthe court remanded where a cane was approved by medical providers and
the consultative evaluator, bite ALJ’'s RFC did not reflect the additional limitations someone
with a cane may haveNo. 15cv-785, 2016 WL 5417403 (N.D.N.Y. Sept. 9, 2016). The Court
explained:

The ALJ's RFC appears to take into account, in part, the fact that plaintifbuses
caneinsofar as he was to avoid climbing scaffolds, ropes, and ladders, and must



have a sit/stand option. However, the RFC does not address additional possible
limitations that arise for someone who requires the aid of a cane when ambulating,
such as how use of a cane in one’s dominant hand may impact his ability to
complete some of the duties of light work, such as the ability to carry items
weighing up to twenty pounds with one hand while using a cane in the other, and
whether the need to use a cane in ganeould result in additional limitations on

light work.

Id. at *7.

To be sure, théALJ accountedfor DiFrancesco’s need to use a céf® assist with
ambulatiori but not, as Dr. Liu opined, for balanc&he ALJ failed toprovide any reasonshy
he credited Dr. Liis opinion that DiFrancesco wodlneed to use a cabat not that portion of the
opinion that specified that the cane would need to be used for bakdtiemigh the Commissiter
now attemptsa assert thahe need for the cane was not fully consistent with the medical records
andtestimonyindicatingthat DiFFancesco did not usen assistivedevice seeTr. 148, such an
argument ispost hocrationalization notincluded in the AJ's dedsion.® Accord Alazawi v.
Comnir of Soc. Se¢cNo. 18CV-00633, 2019 WL 4183910, at *4 (W.D.N.Y. Sept. 4, 2Q1Phis
court may notreatgpost-hoaationalizationgo explain the Commissiorigrtreatment of evidence
when that treatment is not apparent from the Commiss®ulecision itself.’(quoting another
source)).

Thisis not harmless error becauses exfained aboveDiFrancescts need to use a cane
to balance may interfere with his ability $tand for one hour per workdayaslimited by the
ALJ—or his ability perform tasks while standing and holding a caBeeVanever v. Berryhill
No. 16CV-1034, 2018 WL 4266058, at *2 (W.D.N.Y. Sept. 6, 20{8)his error was not

harmless. Once medical need for an assistive devicebdas established, the ALJ must

5 Although somemedical records dshow that DiFrancesco was ambulating withouassistivedevice,the medical
evidence is notanclusive in this rgard. Indeed, DiFraesotestified that he continued to benbalanced Tr. 148
and he had fallen several tim&s. 584-85.



incorporate that device into the RFL. The RFCdoes not contain gnexplicit, concomitant
restrictons on DiFrancesé® ability to balance or limitations in his ability toeushe handot
holding the cane while standing.
CONCLUSION

DiFrancescs motion for judgment on the pleadings (ECF N@) is GRANTED, the
Commissioner’s motion for judgment on the pleadings (ECF NoisIZENIED, and this matter
is REMANDED to the Commissioner for further administrative proceextogsistent with this
Decision ad Order, pusuant to sentence four of 42 U.S8305(g and8 1383c)(3). The Clerk

of Court will enter judgment and close this case.

IT IS SO ORDERED.

Dated: Januarg9, 2020 % j f Q
Rochester, New York

FRANKP GERACI, JR.
ChlefJudge
United States District Court



