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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

KAREN CUEVAS,
Plaintiff,
V. Casett 1:18¢€v-669DB

MEMORANDUM DECISION
AND ORDER

COMMISSIONER OFSOCIAL SECURITY,

§
8§
8§
)
8§
)
8§
Defendant 8

INTRODUCTION

Plaintiff Karen Cuevag‘Plaintiff”) bringsthis action pursuant to the Social Security Act
(the “Act”), seeking review of the final decision of the Commissioner of Social Sedtiray
“Commissioner”that deniederapplication foDisability Insurance Benefits (“DIB”) under Title
Il of the Act.SeeECF No. 1. The Court has jurisdiction over this action under 42 U.S.C. 88 405(g),
1383(c) and he parties consentetd proceed before the undersigned, in accordance with a
standing ordersgeeECF. No. 15).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(ceeECF Nos11, 13.Plaintiff also filed a replySeeECF No. 14.For the reasons
set forth below Plaintiff's motion (ECF Noll) is DENIED, and the Commissioner’'s motion
(ECF No. 13 is GRANTED.

BACKGROUND

On December 2, 2014laintiff filed her DIB application, alleging a disability beginning
on August 1, 2013the disability onset datglue to (1) right ankle flat foot deformity(2) low
back LS radiculitis (3) medial right arch collapse tendinopatit®) right sided sciatica; an(b)
lumbar dgenerative joint diseas&ranscript (“Tr.”)218 Plaintiff’'s claim wasgnitially deniedon

April 28, 2015(Tr. 108, after whichshe requested raadministrativehearing Plaintiff’'s hearing
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was heldon April 14, 2017 Administrative Law Judg&lichael Carr(the “ALJ”) presided over
the hearing via video frorAlexandria, Virginia Tr. 14-2Q Plaintiff appeared and testified from
Buffalo, New York, and was represented by Diane S. Hinraamttorney Tr. 37-88.Dian L.
Haller, a vocational expert (“VE"also appeared and testifiatlithe hearingd.

The ALJ issued an unfavorable decisionJome 12, 201 /inding that Plaintiff was not
disabled under sections 216(i) and 223(d) of the Act14-20.0n April 25, 2018,the Appeals
Council modified Plaintiff's last date of insancefrom March 31, 2015to0 June 30, 2015nd
then deniedPlaintiff's request for further reviewlr. 1-10. The ALJ’s decision thus became the
“final decision” of the Commissioner subject to judicial review under 42 U.S.C. § 405(Q)

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and veer®rbas
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means suaevant evidence as a reasonable mind might accept as
adequate to support a conclusioltdran v. Astrug569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).
.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is

disabled within the meaning of the A8ee Parker v. City of New Yo&76 U.S. 467470-71



(1986). At step one, the ALJ must determine whether the claimant is engaged intallgstiaful

work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether thmataihas an impairment, or combination of
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés8§ 404.1520(c). If the
claimant does ndtave a severe impairment or combination of impairmeeisting the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimanjsairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofrggList
and meets the durational tegement, the claimant is disabldd. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitations for the eo®llecti
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. 8§ 404.1520(f).
If the claimant can perform sh requirements, then he or she is not disabtedf he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies
Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the
Commissimer must present evidence to demonstrate that the claimant “retains a residual

functional capacity to perform alternative substantial gainful work whicstsei the national



economy” in light of his or her age, education, and work experi&em Rosa \Callahan 168

F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).

ADMINISTRATIVE LAW JUDGE'’S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke

made the following findings in his June 12, 2017 decision:

1.

The claimant last met the insured status requirements of the Social Security Aataim M
31, 2015

The claimant did not engage in substantial gainful activity during the periodHerm
allegedonset date of August 1, 2013 through her date last insured of March 31(22015
CFR 404.1571et seq);

Through the date last insured, the claimant had the following severe impairobersisy,
right ankle andright foot osteoarthritis, degenerative chas lumbar spine (20 CFR
404.1520(c));

Through the date last insured, the claimant did not have an impairment or combination of
impairments that met or medically equaled the severity of one of the listed impaiiments
20 CFR P# 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526);

Through the date last insured, the claimant had the residual functional capacifgrm per
light work? asdefined in 20 CFR 404.1567(b) except can occasionally climb ramps and
stairs, balance, stoop, kneel, crouch, and crawl; cannot climb ladders, ropes,otdsscaff

no unprotected heights, no uneven terrain; can occasionally operate a motor vehicle for
commercial purposes

Through the date last insured, the claimant was capable of performing past refekant
as a social services aide. This work did not require the performance ofreladd
activities precluded by the claimant's residual functional capacity (R04DE.1565);

The claimant was not under a disability, as defined in the Soaal§eAct, at any time
from August 1, 2013, the alleged onset date, through March 31, 2015, the date last insured
(20 CFR 404.1520(1)).

L As explained above, the Appeals Council modified Plalstitist date insured to June 30, 2015.

2 “Light work involves lifting no more than 20 pounds at a time witlydient lifting or carrying of objects weighing
up to 10 pounds. Even though the weight lifted may be very little, a jobhisicategory when it requires a good deall
of walking orstanding, or when it involves sitting most of the time with some pgsiiml pulling of arm or leg
controls. To be considered capable of performing a full or wide range of laykt jthe claimant] must have the
ability to do substantially all of thesetities. If someone can do light work, [the SSA] determine[s] kieabr she
can also do sedentary work, unless there are additional limitingdattoh as loss of fine dexterity or inability to sit
for long periods of time.” 20 C.F.R. § 404.1567(b).



Tr. at14-20.

Accordingly, theALJ determined thafor a period of disability and disability insurance
benefits filed orDecember 22014 the claimant was not disabladder sections 216(i) and 223(d)
of the Social Security Act througlarch 31, 2@.5. Id. at 20.

ANALYSIS

Plaintiff argues thathe ALJ (1) failed to consideherchronic venous insufficiency and
limiting effects of edema atep two, resulting in an RFGhat was not supported by substantial
evidence (2) improperly evaluated and diminishededical opinions and failed to give good
reasons fodoing s¢ and (3)failed toproperlydetermire Haintiff’s credillity, or aternatively,
misconstruedPlaintiff's activities and evidenc&eeECF No. 11-1 at 2.

A Commissioner's determination that a claimant is not disabled will be set aside when th
factual findings are not supported by “substantial evidence.” 823J8 405(g)see also Shaw v.
Chater, 221 F.3d 126, 131 (2d Cir.2000). Substantial evidence has been interpreted to mean “such
relevant evidence as a reasonable mind might accept as adequate to supportiarcdiatldhe
Court may also set aside tBemmissioner's decision when it is based upon legal &osg 168
F.3dat77.

I.  The ALJ Properly Considered Plaintiff’s Chronic Venousl nsufficiency.

Plaintiff argues lte ALJ erredin failing to consider evidence directly related her
impairment of chronic venoussufficiency? at step two, andas a resultfailed to consider the
combinedeffect(s) ofherimpairmentsSeeECF No. 111 at 14 In responsethe Commissioner

points outthat Plaintiff did not raise this condition in hdrsability report, in her function report,

3Venous insufficiency refers inadequacy of the venous valves and impairment of the venous returmhédonver
limbs characterized by edema, warpathd erythema, particularly of the lower third of the extrenSigeDORLAND’S
[LLUSTRATED MEDICAL DICTIONARY 945(32nd ed 2012)(“DORLAND’S").
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at her consultative examinatioor at her administrative hearin§eeECF No. 13-1at 10(citing
Tr. 4272, 218, 245, 317, 319). Although the ALJ has an affirmative duty to detredocord
(see42 U.S.C. § 423(d)(5)(B); 20 C.F.R. § 416.912(d)(2)X]he ALJ does not need to attempt to
obtain every extant record of the claimiandoctor visits when the information on the record is
otherwise sufficient to make a determination, and need not request more detaifadtinfofrom
the treating physician if the physicianreport is a sufficient basis on which to conclude that the
claimant is not disabletdHarvey v. AstrugNo. 5:05CV-1094 NAM, 2008 WL 4517809, at *15
(N.D.N.Y. Sept. 29, 2008(citing Rosa 168 F.3dat 79). Furthermore,he failure to present an
argument to the ALJ constitutes waiver of suebpecially wherPlaintiff is represented by
counselSee Harvey2008 WL 4517809, at *1&iting Union Tank Car Co., Inc. v. Occupational
Safety & Hedh Admin, 192 F.3d 701, 707 (7th Cir.1999) (holding that the failure to present an
argument to the ALJ constitutes waiver of the right to raise it on app&etordingly, the Court
finds that thigpost locargumentvas raised too latand in any evenfor the reasons noted belpw
is of no consequence.

Medical records submitted by Plaintiff reveal only isolated episodes of hilatsver
extremity edemaAlthough records reflect she was given a prescription for compresskirgls
no other significant findings were recorded. Tr. 323, 324, 325, 333 V8bite chronic venous
insufficiency is documented at times in the records of primary care phyBiaiad Newberger,
M.D. (“Dr. Newberger”), it was noted to improve with compresstockings Tr. 327, 329, 335,
339.Rather than overloaig this evidence, the ALJ explicitly discussed Plaintiff's swelling and
use of compression stockings. 18-19. Plaintiff fails to acknowledge that discussion or explain

how the condition merited further consideratidhe record documents no further treatment for



the condition during the relevant period aside from continthegprescriptiorfor compression
stockings. Tr. 327, 329, 335-36, 339.

During Plantiff's consultative exanwith Samuel Baldenan, M.D. (“Dr. Balderman’)a
2+ pitting edem&in the right ankle ané 1+ in the left anklewas noted, but no significant
varicositieswere notedTr. 319. Treatment notes do not mention incompetency or obstruction of
the deep venous system, and there is no descriptibexténsive brawny ederhar ulceration.

See Lamond v. Astrué40 F. Appx 17, 20 (2d Cir. 2011(guoting20 C.F.R. Part 404, Subpart P,
App’'x 1, 8 4.00(G)(3) Additionally, asidefrom onetreatment record wherein Dr. Newberger
noted cardiovasculademabut normalheart rate and rhythifir 329), no othercardiacrelated
problems were ever documentdd any event, the failure to list an impairment as severe is
harmless error if the ALJ ultimately considered such with the,RBEBe ALJ did in this cas&ee
ReicesColon v. Astrug523 F. Appx 796, 798 (2d Cir. 2013kiting Zabala v. Astrug595 F.3d
402, 410 (2d Cir.2010) (finding harmless error where the e\tdnsideration of a doctsrreport
would not have changed the ALJ's adverse determination)).

Finally, while Plaintiff's argument ostensibly concerns the ’AlLdlleged failure to
consider chronic venous insufficiend@laintiff primarily supports her position with a lengthy
recitationof the evidence concerning her right ankle, right foot, and back condifiedsCF No.

111 at15-19. However, the ALJ thoroughly considered those conditions, finding that the record
supported the severe impairments of right ankle and right foot ogtetimrand degenerative
changes of the lumbar spine, as well as ob€ekityi6. The, accountingor the record as a whqle

the ALJ determined arRFC limiting Plaintiff to a range of light workinderwhich she could

4 “Edema” is “the presence of abnormally large amounts of fluid in the intdesetissue spaces of the bady.
DORLAND's 593 “Pitting edema” is “edema in which the tissues show prolongedeexistof the pits produced by
pressuré.ld.



occasionally climb ramps and stairs, balance, stoop, kneel, crouch, anchenaviclimb ladders,
ropes, or scaffolds; tolerate no exposure to unprotected heights or uneven terrain; siadallyca
operate a motor vehicle for commercial purpo3esl7.As the Appeals Council notethe ALJ
took into account her right ankle swellimghis RFC Tr. 5. This was the same swelling noted in
Dr. Balderman’onsultéive exam.

Having reviewed the medical recorde Court finds no other testing or treatment for
venous insufficiency, exceplie prescriptiorfrom Dr. Newbergerfor compression stockingss
noted above. In fact, there are no subjective complaints by Plaintiff to any healtproaider
concerning anyhysical symptoms related to venous insufficieregcordingly, Plaintiff's first
pointof erroris overruled.

II.  The ALJ Properly Weighed The Medical Evidence

Plaintiff's second point of errazhallengs the ALJ’s evaluation of the opinion evidence.
SeeECF No. 111 at 20-27. Plaintiff contends te ALJ “improperly selectively read, and
mischaracterized evidericavhen heconsideredthe medical opinions of Dr. NewbergeDr.
Balderman, andarthopedistChristopher Ritter, MD. (“Dr. Ritter”). SeeECF No.11-1 at 20.
Plaintiff argues thatontrary to the ALJ’s findinghe effects oherdisorders would preclude her
from engaging in sustainemmpetitive work on a fultime basisld.

With respect to Dr. Newberger, the ALJ discounted Dr. Newberger’'s April 284frig source
statementnoting itwas entitled tdlittle weight’” becausét was significantly outside the relevant
period and was an evaluation following a motor vehicle accident9, 40001. Dr. Newberger's
opinion pertained to Plaintiff's condition some two years after her datm$ased, as the ALJ found.
Tr. 19.0n April 4, 2017,the sameday he provided the opinipBr. Newbergernoted that in August
2016 @fter the expiration of her insured stgti®aintiff had been in a car accident that resulted in a
right knee contusion leading to right knee patellofemoral pain syndrome, and a |lokvejlgowith
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L5-S1 disc herniationTr. 396.Dr Newberger noted that these two injuries in combination with her
right ankle problem caused Plaintiff to seek Social Security disabitityA review of Dr.
Newberger’s records ding the relevant period notes no restrictive limitations on Plaintiff's
functional capacity other than shortly after her ankle injury.

The opiniors of Plaintiff's treating physicias shouldoe given “controlling weight” ithey
are “well-supported by medically acceptable clinical and laboratory diagnoshnigees and
[are] not inconsistent with the other substantial evidence in [the] case record,” 20 C.F.R. 88
404.1527(c)(2), 416.927(c)(2However, a treating physicianopinionis not afforded controlling
weight when the opinion is inconsistent with other substantial evidence in the recbrdsdhe
opinions of other medical experts. 20 C.F.R. § 404.1527(d(®il v. Apfel177 F.3d 128, 133
(2d Cir.1999). If the A.J gives the treating physiciaopinion less than controlling weight, he
must provide good reasons for doingGtark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir.
1998).

If not afforded controlling weight, a treating physic¢gopinion is given weight according
to a norexhaustive list of enumerated factors, including (i) the frequency of exaonimaind the
length, nature, and extent of the treatment relationship; (ii) the evidence in suppbg of
physiciaris opinion; (iii) the opiniots consigncy with the record as a whole; and (iv) whether
the physician has a relevant specialty. 20 C.F.R. 88 404.1527(c) (2), 416.9286®@)ark 143
F.3d at 118Marquez v. ColvinNo. 12 CIV. 6819 PKC, 2013 WL 5568718, at *9 (S.D.N.Y. Oct.
9, 2013) In rejecting a treating physiciaopinion, an ALJ need not expressly enumerate each
factor considered if the ALS reasoning and adherence to the treating physician rule isSaear.

e.g., Atwater v. Astry&12 F. App’x 67, 70 (2d Cir. 2013).



As long aghe ALJ is careful to explaihis decision, he is entitled to reject portions of a
medical opinion that conflict with other evidence in the recBes Raymer v. ColyiNo. 14CV-
6009P, 2015 WL 5032669, at *5 (W.D.N.Y. Aug. 25, 2015) (“an ALJ who chooses to adopt only
portions of a medical opinion must explain his or her decision to reject the remairting$or
The record here reflects that the Aagpropriatelydiscussed these factors in his assessmebt.of
Newberger’'s opinionsAs the ALJ observed, Dr. Newberger provided no explanation for the
limitations he assessed, writing only “see progress.’hote 19, 40601. Dr. Newberger'sprogress
note from thesameday he completed the form relates almost entirely to the knee andnpads
Plaintiff suffered in the August 2016 car acciddmnt 39699. While Dr. Newberger listed a number
of diagnoses under the heading “active problems,” his assessment antedted treatment on the
day of the visit was limited to Plaintiff's lumbdisc herniation and patellofemoral disorder of the right
knee caused by her August 2016 car accident (Tr. 396, 3fHenofwhich was in existence during
the relevant period.

Plaintiff also argueshie ALJ improperly rejected Dr. NewbergeApril 2017 opinion
becausé¢he opinionstated that Plaintiff had limitations from ankle/foot problems since , 2018
because hbadtreated Plaintiff for conditions related to ongoing right foot/ankle problewsyr
extremity edema, and lumbar DDD and/or joiatrpSeeECF No. 111 at 24 (citingl'r. 396401).
However Plaintiff's attempt teseparat®r. Newberger’s opinion from his contemporaneous treatment
notes,merelybased on his statement tiaintiff's foot problems began in 2013, is unavailiAg.
recounted above, the record contains only sparse references to Plaimiiisccvenous
insufficiency, and the record reflects that the condition improved with compressitings.As
also discussed abowheALJ’s light work RFCand associated limitian takes into account Plaintiff's
foot problems. Tr. 1-20. Thus the evidence presented reasonably supports thes ARBC finding,

which should be upheld regardless of whetheout, having heard the same evidegleenovo might
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have come to a differ¢ conclusionSee, e.gRutherford v. Schweike885 F.2d 60, 62 (2d Cir.1982);
Rivera v. Harris 623 F.2d 212, 216 (2d Cir.198@chacht v. BarnhariNo. CIV.3:02 CV 1483 DJS,
2004 WL 2915310, at *7 (D. Conn. Dec. 17, 2004).

FurthermorePlaintiff has the burden to prove that her conditions were disabling prior to the
expiration of her Title Il insured statusee20 C.F.R. 8 404.101. Evidence that she acquired a disabling
condition after the expiration of her insured status cannot meet this requirSee@assera v. Sec'y
Health & Human Servs104 F.3d 355, 1996 WL 734048, at *2 (2d Cir. 19%@e alscArnone v.
Bowen 882 F.2d 34, 41 (2d Cir. 1989). In this case, Dr. Newberger’'s April 2017 opinion relates
to alleged disabling conditiorfsom Plaintiff’'s August 2016 car accidenrtafterthe expiration of
herinsured statu®r. Newberger'sonclusory notatiothat Plaintiffhadfoot problems beagning
in 2013(Tr. 401)establishesothing beyondvhat the ALJ alrady noted with respect Rlaintiff's
right ankle and right foot osteoarthritrmpairmentsand whichthe ALJappropriately accounted
for in the RFC. Tr. 1719. For all these reasonthe Court finds theALJ properlydetermined that
Dr. Newberger'sApril 2017 opinionwas entitled to littleveight

Next, Plaintiff takes issue with the ALJ’s assignmentsdme weighit to theMarch 2015
consultative examination report of Dr. Balderman 19.The ALJfoundDr. Balderman’@pinion
that Plaintiff hadmild to moderate limitation in prolonged walking and repetitive climbing due to
right ankle pain, and a mild limitation in repetitive bending and liftimgsgenerally consistent
with internal findings and imaging of Plaintiff's right anKle. 19, 319. NotinghatDr. Balderman
examined Plaintiff toward the end of the relevant period, the ALJ assigned the opinien som
weight Tr. 19. The Court finds thesse proper factors for the ALJ to consider, ahé ALJ's
assessment is well suppattey the recordSee20 C.F.R. § 404.1527(c)(4) (“Generally, the more
consistent a medical opinion is with the record as a whole, the more weight wevevilb ghat
opinion.”).

11



The ALJnoted that aMRI of Plaintiff's right ankle about six months aftéressprained it
was“essentially normal Tr. 18, 303. On examinatiomr. Baldermamoteda normal gait and
stance an inability to walk on heels and toe® need for help changing for the examinaion
getting on and off the examination tabde ability to rise from a chair without difficuttyand a
need for a cane only for heavy terraim. 318.The reportalsonoted ‘Squat 20%f full, effort
incomplete” Id. Dr. Balderman also notemhcomplete effort duringPlaintiff's lumbar spine
flexion exercisesTr. 319. Despite Plaintiff's incomplete effort, Dr. Balderman recorded full
lumbar extension, lateral flexion, and rotary movement, as well as negadightslieqg raisingld.
Basedon the report, the ALJ properly notdtht Plaintiffdisplayed some symptom nrafijcation
duringthe examinaon. Tr. 19.

Plaintiff's argumenthatDr. Balderman’sopinion was vague, and the ALJ “conducted an
improper selective reading of the eviden¢ECF No. 111 at21-22 is without merit.It is the
ALJ’s duty to assess the claimant’s RFC based on the record as aSé&le C.F.R. § 404.1545
Trepanier v. Comm’r of Soc. Sec. Admifb2 F. App’x 75, 79 (2d Cir. 2018) (“Even where the
ALJ’s determination does not perfectly correspond with any of the opinions ofahedurces
cited in his decision, however, the ALJ was entitled to weigh all of the evideadable to make
a residual functional capacity finding that was consistent with the recardlasle.”) In this case,
accounting for those findings in light of the record as a whbkeALJ reasonably addressed Dr.
Balderman’s assessment of mild to moderate limitations in the RFC by restricting Piaititéf
range of light work described above, with postural and environmental limitatiahsitluded no
exposure to uneven terraifr. 17.Thus,the Court finds no error ithhe ALJ’s assignment of some

weight to Dr. Balderman’s opinion.
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Finally, Plaintiff challenges the ALJ's assignment'litle weight’ to the opinion of Dr.
Ritter andShane Griffin PAC (“Mr. Griffin”), from the Erie County Medical Center (“ECMC”)
OrthopedicPDepartmentTr. 350.0n August 17, 201®)r. Ritter and Mr. Griffirt treated Plaintiff
andcompleted a fornconsising of three checlboxes statingPlaintiff was able to return to work
with restrictions of work four hours per day, limited driving, and lifting less than 50db$he
ALJ gave the opiniorittle weight, because it was after the date last instigttl ‘tontains no
rationale for thdéimits assessedTr. 19. The ALJ’s analysis is consistent with agency regulations,
which provide that “[tlhe better an explanation a source provides for an opinion, the mdre weig
we will give that opinion.” 20 C.F.R. § 404.1527(c)(8&ealsoCamille v. Colin, 652 F. App’x
25, 27 (2d Cir. 2016) (quoting samBeverthegss consistent witliherestrictions indicated in the
opinion, the ALJlimited Plaintiff to only occasional commercial driving and to lifting no more
than 20 pounds at a time. Tr. 17, 350.

The only other limitation ithe opinion isthefinding that Plaintiff was limited to working
four hous perday.Tr. 19, 350. That restriction, like the restloéopinion, is entirely unexplained
and unsupported. Moreover, under agency regulations, an opinion that a claimant is unable to work
is entitled to no deference by the ALJ, as that question involves a dispositiveesswed to the
Commissioner. 20 C.F.R8 404.1527(d)see Snell v. Apfell77 F.3d 128, 133 (2d Cir. 1999)
(“[S]Jome kinds of findings—-including the ultimate finding of whether a claimant is disabled and
cannot work—are ‘reserved to the Commissioner.”). Plaintiff makes no meaningful attempt t

explain howthe opinion merited greater weighficcordingly, Plaintiff's argument is without

5 As the Commissioner notes, although the form has a stamp beariRgtBr's name, only Mr. Griffin, a physician
assistant, signed i8eeECF No. 131 at 15 (citing Tr. 350)The Court will, nevertheless, refer to the opinion as that
of Dr. Ritter.

8 As noted abovethe Appeals Council modified Plaintiff's last date of insurafioen March 31, 2015, to June 30,
2015; thusthe formwascompletechot long after the date last insured, as corrected by the Appeals Councilefter th
ALJ’s decision. Tr. 2-10.
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merit, andthe Court finds no error with respect to the weight assigned to the opinion of Br. Ritt
and Mr. Griffin.
[l The ALJ Properly AssessedPlaintiff's Credibility .

Plaintiff's third point of error is that the ALJ failed to properly determine Bffi
credibility. “ It is well settled thaaclaimants subjective evidence of pain is entitled to great weight
where ... itis supported by objective medi@lidence’ Harvey2008 WL 4517809, at *1(citing
Simmons v. U.S. R.R. Retirement,BiB2 F.2d 49, 56 (2d Cir.1992) (citations omitjed)
“Objective medical evidence is evidence obtained from the application of aigdicceptable
clinical andlaboratory diagnostic techniquésd. (internal citation®mitted).

An ALJ may properly reject subjective complaints after weighing the obgentedical
evidence in the record, the claimatlemeanor, and other indicia of credibility, but must sét for
his or her reasons for the court to determine whether such is made with suffieigfitisy to
enable theourt to determine whether such is supported by substantial evidenas.v. Apfel
62 F.Supp.2d 648, 651 (N.D.N.Y. April 22, 1998uotingGallardo v. Apfel No. 96-CV-9435,
1999 WL 185253, at *5 (S.D.N.Y. Mar. 25, 1999)). To satisfy the substantial evidence rule, the
ALJ’'s credibility assessment must be based on aste analysis of pertinent evidence ie th
record. 20 C.F.R. 8§ 404.1529¢e Foster v. Callahaio. 96-€V-1858, 1998 WL 106231, at *5
(N.D.N.Y. Mar. 3, 1998) (“Social Security regulations describe adtep process for evaluating
a claimants symptoms, including pain.”). First, the ALJ must deteembased on the claimast
objective medical evidence, whether the medical impairments “could reasonably beetpect
produce the pain and other symptoms alleged[.]” 20 C.F.R. § 404.1529(a). Second, if the medical

evidence alone eablishes the existence of such impairments, then the ALJ need only evaluate the

14



intensity, persistence, and limiting effects of a clairreasymptoms to determine the extent to
which they limit the claimarg capacity to work. 20 C.F.R. § 404.1529(c).

Plaintiff essentially argues that the ALJ did not explain why Plaintiff's stattsme
concerning the intensitypersistence and limiting effect of her symptomere not entirely
consistent with the medical evidence and other evidence of reseedCF Na 11-1 at27-30.

The Court disagreed.o the contrary,lte ALJ's assessment is well supported by the record.
Plaintiff simply chooses tagnore thefactors the ALJ cited in reachings conclusion For
example, he ALJnoted that xaysfollowing Plaintiff's sprained ankle in May 2@Ishowed no
acute fractureTr. 18 30Q Moreover, anMRI showed no significant findingend was interpreted

as normalTr, 18, 306Imaging in October 2015 and August 2016 showed normal examination of
the right foot, no bony abnormaljtgndno arthritic changes. Tr. 18, 378. While the ALJnoted
thatsomeexaminations revealed antalgic gait and right ankle tendeffesk8 325, 339, 36))

other examinationsncludingPlaintiff's consultative exapmoted normal gaifTr. 318, 333, 368

As discussed above, theonsultativeexaminer alsonoted incomplete effortand symptom
magnification Tr. 19 318 This district has found evidence of symptom exaggeration to weigh
against allegations of disabilitgee Picone v. ColvitNo. 13CV-347-JTC, 2015 WL 5126076, at
*8-9 (W.D.N.Y. Sept. 1, 2015T.hus, tre ALJproperlyfoundthatPlaintiff's statements about her
allegedy disabling right ankle, right foot, and back impairmesteinconsistent with the record

Tr. 18. The limitation noted above as to moderate limitation on prolonged walking and mild
limitation as to repetitive lifting and bending is consistent with the ALJ’s assessraeRtamtiff

could do light workSee Amons v. Astruel?7 F.Supp. 2d 173,176 (W.D.N.Y. 200@grpenter

v. Astrue 2010 WL 2541222*5 (W.D.N.Y).

15



The ALJ also discussedPlaintiff’'s work history showng sporadic and inconsistent
earningsincludingseveral years prior to the relevant permtiereinPlaintiff reported no wages
or only wages below the level of substantial gainful activity28, 204. It is proper for an ALJ to
consider a claimant’s poor work history in evaluating her allegations of disalithaal v.
Chater, 134 F.3d 496, 502 (2d Cir. 1998); 20 C.F.R. § 404.1529(c)(3) (“We will consider all of
the evidence presented, including information about your prior work record Plaintiff also
argues the ALJ improperly camnged her activities and evidence using selective reading and lay
opinion to reach his credibility finding8lthough the ALJs “required to takePlaintiff's] reports
of pain and other limitations into account” when making the RFC determinatimnio¢ required
to accept Plaintiff’'s] subjective complaints without questioiGenier v. Astrug606 F.3d 46, 49
(2d Cir.2010) (internal citations omitted). Instead, the ALS diacretion to weighPlaintiff's
credibility “in light of the other evidence in the recortdd” (citation omitted). Here, the ALJ did
just that. Although Plaintiff attackhe ALJ’scredibility assessment, she fails to address any of
the aboveeferencedfactors and fails toexplain the inconsistenciedvetween hersubjective
complaints and thmedical evidence and othevidence in the record.

Having reviewed the@dministrativerecordin its entirety, the Court finds that the ALJ
applied the correct legal standard in assed3migtiff's credibility. The ALXited instances in the
record that would detract from Plaintifesedibility, such as an incomplete work record, symptom
magnification,and normal imagingstudies.Tr. 18-19. Later nedical recorddrom her doctes
indicatedonly mild swelling of the ankle shortly after the spréim. 300); relativdy innocuous
imaging studis (Tr. 314,315, 378-79 normalgait (Tr. 318, 333, 368); improving pain (Tr. 334);
no ordecreased swelling and tendernassheright ankle(Tr. 335 356,360), no joint pain and

no morningstiffness (Tr. 366); and surgery tme ankle not recommendddr. 357). In the end
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analysisit is the function of the ALJ, not the courts dietermine the credibility of the claimant’'s
allegation Because¢he ALJ has the benefit of directly observing a claimant’s demeanor and “other
indicia of credibility,” the ALJ’s credibility assessment is generallytied to deferenceNesiba

O. v. Comrir of Soc. Se¢No. 5:17CV-0931 (TWD), 2019 WL 464882, at *8 (N.D.N.Y. Feb. 6,
2019) (internal citations omittedBased on the foregoing, the Court finds the Alcrsdibility
determinations supported by substantial evidence.

CONCLUSION

Plaintiff's Motion for Judgment on the Pleadings (ECF Na) is DENIED, and the
Commissioner’sviotion for Judgment on the Pleadin@SCF No. B) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

Lo | Bire

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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