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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

VICKI LYNN SHELLEY ,
Plaintiff,
V. Casett 1:18¢v-697DB

COMMISSIONER OFSOCIAL SECURITY, MEMORANDUM DECISION

AND ORDER

w W @D W w W W W W

Defendant

INTRODUCTION

Plaintiff Vicki Lynn Shelley(“Plaintiff”) bringsthis action pursuant to the Social Security
Act (the “Act”), seeking review of the final decision of the Commissioner of Social Seilnéty
“Commissioner”that deniederapplication foDisability Insurance Benefits (“DIB”) under Title
Il of the Act.SeeECF No. 1. The Court has jurisdiction over this action under 42 U.S.C. 88 405(g),
1383(c) and the parties consentedoroceed before the undersigned in accordance with a standing
order.

Plaintiff filed a Motion for SummaryJudgment ECF No.8),! and the Commissioner
moved for judgment on the pleadings pursuant to Federal Rule of Civil ProceduréECHKd)o.
14). Plaintiff also filed a replyECF No. 15.For the reasons set forth beloRlaintiff's motion
(ECF No.8) is DENIED, and the Commissioner’s motion (ECF No) AGRANTED.

BACKGROUND

On October 22, 2014Plaintiff filed her DIB application, alleging a disability beginning
February 16, 201&hedisability onset datepased onhead injury, asthma, pestiumatic stress
disorder (PTSD'), anxiety, tremors, and neck/back probleffranscript ((Tr.) 12, 1662, 163

64, 183 Plaintiff's claim wasinitially denied onMay 4, 2015, after whiclshe requested a

! Plaintiff's brief in support of hemotion wadfiled asa separate docket ent§eeECF No. 9.
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administrativehearing Tr. 71, 72, 10601. Plaintiff's hearing was helen August 21, 2017
Administrative Law Judgéynette Gohr the “ALJ”) presided over the hearing via video from
Buffalo, New York Tr. 15. Plaintiff appeared and testified fralramestownNew York, and was
represented by Kelly Drag@an attorney Tr. 12-22. Jay Steinbrenngran impartial vocational
expert (“VE”) also appeared and testifiatithe hearingd.

The ALJ issued an unfavorable decision on September 29, 20ding that Plaintiff was
not disabled under sections 216(i) and 223(d) of the Act. Tr. 1@12Rlay 4, 2018the Appeals
Councildenied Plaintiff's request for further review. 1-3. The ALJ’s decision thus became the
“final decision” of the Commissioner subject to judicial review under 42 U.S.C. § 405(Q)

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and veer®rbas
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means suaevant evidence as a reasonable mind might accept as
adequate to support a conclusioltdran v. Astrug569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).
.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is

disabled within the meaning of the A8ee Parker v. City of New Yo&76 U.S. 467470-71



(1986). At step one, the ALJ must determine whether the claimant is engaged intallgstiaful
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether thmataihas an impairment, or combination of
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés8§ 404.1520(c). If the
claimant does ndtave a severe impairment or combination of impairmeeisting the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimanjsairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofrggList
and meets the durational tegement, the claimant is disabldd. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitations for the eo®llecti
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. 8§ 404.1520(f).
If the claimant can perform such requirements, then he or she is notedidd. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshHifies
Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate thie claimant “retains a residual

functional capacity to perform alternative substantial gainful work whicstseix the national



economy” in light of his or her age, education, and work experied®en (quotation marks
omitted);see als®0 C.F.R. § 404.1560(c).

ADMINISTRATIVE LAW JUDGE'S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke
made the following findings iher September 29, 2017 decision:

1. The claimant meets the insured status requirementiseoSocial Security Act through
March 31, 2018;

2. The claimant has not engaged in substantial gainful activity since February 16, 2014, th
alleged onset date (20 CFR 404.187%eq);

3. The claimant has the following severe impairments: asthost{raumatic stress disorder,
anxiety, depression (20 CFR 404.1520(c));

4. The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments in 20 CFR Part 404rtSubpa
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1526);

5. The claimant has the residual functional capacity to perform medium work aediefi
20 CFR 404.1567(é)except the claimant can occasionally climb ramps and stairs, but
never climb ladders, ropes, and scaffolds. She cannot work at unprotected heights or around
dangerous machinery. The claimant should avoid concentrated exposure to extreme heat,
extreme cold, humidity, wetness, dust, odors, fumes and pulmonary irritants. Tentlai
is limited to sinple, routine, tasks, and simple work-related decisions, minimal changes in
work routines and processes with no strict production quotas;

6. The claimant has no past relevant work (20 CF'R 404.1565);

7. The claimant was born on December 23, 1962 and was 51oldaghich is defined as
an individual closely approaching advanced age, on the alleged disability ons&0date (
CFR 404.1563);

8. The claimant has at least a high school education and is able to communicate in English
(20 CFR 404.1564);

9. Transferability ofob skills is not an issue because the claimant does not have past relevant
work (20 CFR 404.1568);

2 Medium workinvolves lifting no more than 50 pounds at a time with frequent liftingaorying of objects weighing
up to 25 pounds. If someone can do medium woekor shds determined to also be able to do sedentary and light
work. 20 CFR 416.967(c).



10.Considering the claimant's age, education, work experience, and residual functiona
capacity, there are jobs that exist in significant numbers in thenahBoonomy that the
claimant can perform (20 CFR 404.1569 and 404.1569(a));

11.The claimant has not been under a disability, as defined in the Social Sectyrifryppic
February 16, 2014, through the date of this decision (20 CFR 404.1520(g)).

Tr. at12-22.

Accordingly, theALJ determined thator a period of disability and disability insurance
benefits filed orOctobker 22 2014 the claimant was not disabledder sections 216(i) and 223(d)
of the Social Security Actd. at 22.

ANALYSIS

Plaintiff arguestwo points of error. First, Plaintiff arguesthat the ALJ incorrectly
concluded that there was no diagnosis of tremothe recordand therefore erred in finding
Plaintiff's tremorswasnot a medically determinable impairmegeeECF No. 9 at 18.7. Plaintiff
alleges this finding is inconsistent with the diagnositi@mor’ by the ER physician at the time
of her car accidentd. at 16citing Tr. 378) Plaintiff also alleges that this evidence means that she
still had tremors, rad the ALJ was required to find theamedically determinablempairment Id.
at 17. The Commissioner argues in response that Plaintiff's argument reatdmcause the ALJ
did not find that there was no diagnosis of tremor in the record; rather, the ALJ found rihat the
was “no supporting diagnosighdno “associatedliagnosis’in the recordor Plaintiff's alleged
symptoms SeeECF No. 141 at 18 (citing Tr. 15). According to the Commissiortbg ALJ’S
discussion of the evidencghowsthe ALJ’s finding referred tothe fact that there wasot a
diagnosisof tremorssupported by objective medical evidence, as is required to show a medically
determinable impairmenid.

In her second point of errdPlaintiff claims that the ALJ erred in evaluatitige medical

opinions.SeeECF No. 9 at25-29. Specifically, Plaintiff argueshat the opinions oRobert



Maiden, Ph.D.(*Dr. Maideri), Plaintiff's treating psychologistPatricia Soper, GC. (“Dr.

Sopef), Plaintiff's treating chiropractorandLinda Pullman, FNK*NP Pullmari): “(1) contain
far more restrictive limitations than contained within the ALJ's RFC findingl &) met
Plaintiff's burden to come forward with evidence establishing that shdisabied” pursuanio
the Agency'’s definition of that terinld. at 23.

I.  There Was No Error In The ALJ’s Findings Regarding Plaintiff's Impairments.

An impairment must be demonstrated by “medically acceptable clinical andhtatyor
diagnostic techniques.” 42 U.S.C. § 423(d)(3). An impairment is “not severe” if it does not
significantly limit a claimaris physical or mental capacity to perform basic work activiges
20 C.F.R. 8 404.1522; Social Security Rulih§%R') 96-3p, Considering Allegations of Pain and
Other Symptoms in Determining Wiher a Medically Determinable Impairment is Severe, 1996
WL 374181, at *1 (SSA July 2, 199@pwen v. Yuckerd82 U. S. 137 (1987). Whikhe ALJ
uses medical sources to provide evidence, including opinions, on the nature and severity of a
claimants impairment(s), the final responsibility for deciding severity is reservethd¢o
CommissionerSee20 C.F.R. § 404.1527(d)(2). Plaintiff bears the burden of demonstrating that
an impairmenis severeSee Selian v. Astru@08 F.3d 409, 418 (2d Cir. 2013)ckert 482 U.S.
at 146 n.5Woodmancy v. Colvjrb77 Fed. Apjx 72, 74 (2d Cir. 2014) (“A claimant has the
burden of establishing that she has'savere impairmerit,which is ‘any impairment or
combination of impairments which significantly limits [her] physicalr@ntal ability to do basic
work.”) (citation and quotation marks omitted)

A Commissionéis determination that a claimant is not disabled will be set aside when the
factual findings are not supported by “substantial evidence.” 42 U.S.C. § 4€&€glso Shaw v.

Chater, 221 F.3d 126, 131 (2d Cir.2000). Substantial evidence has been intetpratsh “such



relevant evidence as a reasonable mind might accept as adequate to supportiarcdieldhe
Court may also set aside the Commissitndecision when it is based upon legal efRmrsg 168
F.3dat 77.Upon review, the Court finds thtite ALJ took Plaintiffs “tremors” into account when
discussing plaintiff's impairments. The ALJ noted that many of Plaintifimerous physical,
neurological, and musculoskeletal complaints were manifestations of het mgratements. Tr.
18.

On Febuary 18, 2014, Plaintiff was transported to 8ie James Mercy HospitélSt.
James Mercy”)emergency room*“ER”) via ambulance following “a very low speed [car]
accident’ Tr. 288. Although airbags deployed, she had her seatbelt on and denied anyurgad in
loss of consciousness, or chest or abdominal injdryOn arrivalat theER, Plaintiff stated she
was not able to move hkegs,but “after a whilean the emergencsgoomshe was able to movmth
lower extremitiesvith some more pain in the right lower extreniityr. 285. The notes states that
she “was somewhat hystericald. Plaintiff claimed she had a history of head injury, but upon
examination Plaintiff's head was normal, her cranial nerves were intacttamderness in her
right hip, right knee, and in the outer portions of her lumbosacral spine was dissrilghtTr.
289.A CT scanof her cervical and lumbar spine andays of her pelvis and hips showed some
osteopenia, calcification, or degeneati but no fracture or dislocatiomr. 285, 292, 293, 294,
295. A CTscanof Plaintiff's head was negative for intracranial hemorrhage, mass, edeirthga
calvarium was intacflr. 296. Plaintiff was given a walker and prescribed Tramadol and Flexeril
Tr. 285. Pankajlal Shah, M.D., the ER physician, said that Plaintiff did not have any geaaiolo
deficit. Id.

Plaintiff first preseredto her primary care physicianrfshaking on February 24, 2054,

few days after the accident. Tr. 3%hortly thereafter, in March 2014, Plaintiff went to Jones



Memorial Hospital for her tremors. Tr. 429. She stated that the tremors weneititetet, but the
treatments notes reflect that tremors were not observed during hefdstAy.an April 2014
primary carevisit, she relatd that she was told by her neurologikat her shaking was not
“organic.” Tr. 348 A later office visit in July 2014 notethat she denied any musculoskeletal
complaints. Tr. 354Her annual physical revesal no complaints withrespect toa movement
disorder. Tr 315.In November 2014Plaintiff reported thaher shaking symptoms tiancreased
which she attributed tcefalling out withafriend.” Tr. 349.

In October 2015, Plaintiff presented to the Olean General Hospital ER in a wheelchair
reporting extreme jerking movements of her neck and extremities. Tr. 450 afdtetbat all this
began happening a week ago. Tr. 450. Plaintiff's symptoms improvedshenwas discharged
home. Tr. 453. The impression was Tourette syndrome and healdache.

At Plaintiff’s primary careffice visit onSeptembet3, 20L6,the notes reflect that Plaintiff
slid from her wheelchair and commenced random writhing movemetetshaling with limb
poundingand tensing of muscles, for a tennute duration. Tr. 5434. Shethen spontaneously
remarked that the office was finally witnessing what she had been describatgngllid. Her
movements subsided after she was told tret tere calling an ambulance to take her tcBRe
Tr. 543. The original reason for Plaintiff's visit is not recordeMP Pullmanassessedeneral
anxiety disorder perhaps triggered by her talking to a cousin since she was estrangéerfrom
family. Tr. 544. Plaintiff was thereafteransported by ambulance to tB& at Jones Memorial
Hospital. Tr. 677.

TheER recordreportsthatPlaintiff’'s primary care physiciacalled prior to her arrival and
reported that shhad a “shaking fit and was hyperventilating” at the doctor’s office. Tr. Bi77.

the ER, lowever she was notetb be “walking in the room.”ld. The medical history noted



“anxiety” and “emotional problems,” but no tremors were noted. Tr. 678. Plaintfptolviders

in the ER that she had “moments of shaking and moments of the ability to lie still.” Tr. 673. She
reported that these usually happemight. Id. Although Plaintiff reported uncontrolled shaking
when on the stretcher followed by moments lying still on the stretcher, none axtikity appears

to have been observed in the ER. Tr. 686 notes reflect that her stated complaint Ygagzure

like activity,” and the primary impression based on her complaints“weasor’ Tr. 667. A
medical workup revealed no acute issues. Tr. 681. She denied falfeging unsteady recently.

Tr. 668.The ERdischargesummaryform noted she was ambutay with a steady gait. Tr. 687.

On September 28, 2016atly after theSeptember 13, 2016 “writhing” incidemlaintiff
had an orthopedic consulith orthopedist John Halpenny, M.D. (“Dr. HalpennyDy. Halpenny
noted that Plaintiftwisted her ankle between two cement blowks weeks earlierTr. 546, 475.

It is not clear if the she twisted her ankle before or afteiSt@ember 13, 201i®cident.On
October 12, 2016, PlaintiigainsawDr. Halpenny complaining of spasms and lthand ankle

pain Tr. 47576. Although she began to have “one of her shaking spells” during the exam, she
was able to get back into her wheelcham 476. On November 2, 2016, during follaya, Dr.
Halpenny said that from several neurological exaftiere hasbeen no exact pathology or
concrete diagnosis.” Tr. 474.

At her hearing, Plaintiff testified under oath that she had been in a wheel chaie“all th
time” since her 2014 motor vehicle accident. Tr. 38. However, medical records deneathsitat
such was simply not the case. She &dlla horsefell off a laddey and hurt herself compiling
wood.Tr. 531532. Shealsotestified that she had not done any horseback riding since the motor
vehicle accident in February 2014 (Tr. 48), but on October 31, 2016, she was transpibieed to

ER at St. James Mercgfter falling off a horse (Tr. 4663). During thatER visit, Plaintiff stated



that “she could not move [her] left leg at all, not because of any particular pain, daudeeit
would not move However,after a pinprick sensory test she was able to miogefoot, describing

it as “a miracle.” Tr. 462She also began to complain of back pain, but the ER physician noted
that he “had already of course done a formal evaluation of the back with galgatbughout.
There was no tenderness whatsoever at aimy,poidline or paramidline.fd.

Plaintiff also went to St. James Mercy ER in February 2017 when she hurt her hand

“compiling wood.” Tr. 464. The notes described Plaintiff as “a very unusual wordaishe was
alert but had her head covered with a pilltdd. She was diagnosed with a sprained wrist, and x-
rays were negativéd. The noteslso indicate that Plaintiff reportedis[was] dealing with lots
of problems with movement and issues with her Halald. Two days later, and then again, four
dayslater, Plaintiff saw Dr. Halpenny for her hand injufy. 471, 472. Dr. Halpennyoted that
Plaintiff had been clearing firewood when she injured her handt71.In May 2017, she went
to her podiatrist complaining of a bruise on her hip after fell eight feefrom a ladder. Tr. 727.
The notes reflect that she came in a wheelchair, but the findings indicated no gmsstea
disturbanceld. Her muscle and joint function were grossly norrttalPlaintiff also had an office
visit with NP Pdiman in May 2017 for a concussion. She denies “incoordindtibn 555. She is
noted to walk with a normal gait and station. Tr. 556.

Plaintiff complained about a syncope episode in September 2015. A Holter monitor
revealed no significant arrhythmias. Tr. 720. Chesays for complaints of chest pain in
September 2016 revealed no active pulmonary disdasé90. When seen for an ENT evaluation
for tremors and dizzine&s January 2015, the doctor noted her tremors but also noted that her ears
werenormal on the limited testing patient allowed, and she had a wide range of symptoms not

related to her ears. Tr. 618. He stated that “some of these symptomsss@stt anxiety related

10



and secondary gain may also be an issue.” The doctor notes heraexiety and stress following
her car accident but notes she has recently started working with an attorehynveyi help to
diminish her stressd. During an oral surgergonsultationin April 2017, Plaintiff related she has
episodes of “rhythmic painful movements,” which were “diagnosed as anxiatksatand not
seizures.” Tr. 645.

With respect to Plaintiff'shistory of mental healtrcomplaints medical records indicate
she had beemmeated and seen for anxigdy some timeprior to the accidenfAn earlier disability
psychological evaluation in August 2012 noted she suffered from anxiety relatptbsysnTr.
274.In November 2013she was seen at St. James Mercy for a panic attack and was noted to be
hyperventilating with hand spasms. Tr. 290.

She sawGregory Fabiano, Ph.O(;Dr. Fabiand) for a consultative exam in March 2015.
Dr. Fabiananoted that her motor behavior while seated in a wheelchair was restless dithgrem
Tr. 402 Plaintiff told Dr. Fabiano that sweating, dizziness, breathdifficulties and trembling
occur once a day mostly at night or if she has to go somewheshérgportethaving problems
with anxiety all the time. Tr. 40Dr. Fabiano opingthatPlaintiff’'s psychiatric problems did not
appear to significantly interfere with her ability to function on a daily basis403 He further
opinedthat Plaintiff could understand, follow, and perform simple directions despite aguiid s
functioning limitation and moderate limitations dealing with stress and maintaining attemdion a
concentrationld. The ALJ afforded Dr. Fabiano’s opinion great weight because it was consistent
with his own exam findings and the record as a whole. Tr. 19.

Plaintiff also sawdohnSchwab, D.O(“Dr. Schwab) for a consultative exam in March
2015.The recordsioted she cooks, cleans twice a week, bathes daily and dresses daily. Tr. 405

Although she was in a wheelchashe needed no help in getting on and off the exam table and

11



wasable to rise from the chair without difficulty. Tr. 408er musculoskeletal and neurologic
exams were normal. Tr. 40The doctor notes that her physical exam was limitedagpeared
“not of proportion to [her] problems.” Tr. 408he ALJ afforded DrSchwab’s asthma limitation
great weight because it was consistent with the rebotde affordetittle weightto Dr. Schwab’s
marked walking and climbing restrictigninding such restrictionsvere inconsistent wittbr.
Schwab’sown physical exanof Plaintiff andinconsistent wititheother exam findings of record
Tr. 20.

In the end analysis, there is consistent inconsistency in what the Plaptésents she
can do and not do. The record was sufficient for a reasonable mind to conclude thét<Plaint
tremors were not medically determinaleeBiestek v. Berryhill139 S. Ct. 1148, 203 L. Ed. 2d
504 (2019) The ALJ had the benefit of the treatment records and testing, the consultative ex
and Plaintiff's own testimony, and it was the ALJ'd@ment call as to the nature, origin, veracity,
and severity of these reported symptoms.

.  The ALJ Properly Considered the Medical Opinion Evidence

Plaintiff alsoargues that the ALJ erreddiscountinghe medical opinionef Dr. Maiden,
NP Pullman, andDr. Soper, arguing that th&LJ failed to provide “good/specific/supported”
reasons fodiscounting tlee opinionsand becausthe ALJ discussed the opiniohs isolation
from each othet ECF No. 9 a5.Plaintiff contends that the ALJ’s analysis failecatiknowledg
thatthese opinion§support each other in thaagreement that Plaintiff's ability to perform full
time work due to her physical and meni@alpairments is more limited than the ALJ's RFC
describes.'ld. The Commissioner responds thdtile the opinions of Dr. Maider\\P Pullman,

andDr. Soper,consistentlyopinedthat Plaintiffwas unable to work in one context or another,

12



their opinions“were outsized by drastic differences between their limitationd what the
objective medical evidence showe&CF No. 14-1 at 20.

An individual’'s RFC is her “maximum remaining ability to do sustained work activities
an ordinary work setting on a regular and continuing basislVille v. Apfel 198 F.3d 45, 52 (2d
Cir. 1999) (quoting Social Security Ruling (SSR}&®% Assessing Residual Functional Capacity
in Initial Claims, 1996 WL 374184, *2 (July 2, 1996)). To determine the RFC, the ALJ must
consider all the relevant evidence, including roadopinions and facts, physical and mental
abilities, nonsevere impairments, and a claimant's subjective complaBés.20 C.F.R. §
404.1545. While “the ALJ’s conclusion may not perfectly correspond with any of theopiof
medical sources cited s decisionhe[is] entitled to weigh all of the evidence available to make
an RFC finding that [isconsistent with the record as a wholelatta v. Astrue508 Fed. Apjx
53, 56 (2d Cir. 2013) (citation omittedee also Veino v. Barnhad12 F.3d 578, 588 (2d Cir.
2002) (“Genuine conflicts in the medical evidence are for the Commissionspteaé) (citation
omitted). The burden is on Plaintiff to show that she cannot perform the RFC as fatedAby.
See20 C.F.R. §§ 404.1512, 404.1545(a)Blirgess v. Astryes37 F.3d 117, 12(2d Cir. 2008)
(The claimant bears both the general burden of proving disability within the meartirey Adt
and the burden of proof at the first four stepgBgupore v. Astrues66 F.3d 303, 3066 (2d Cir.
2009).

As noted above, DrMaiden was Plaintiff's treatingpsychologist. fie opiniors of
Plaintiff's treating physicias shouldbe given “controlling weight” ithey aré'well-supported by
medically acceptable clinical and laboratory diagnostic techniques and¢aiatonsistent with
the other substantial evidence in [the] case record,” 20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2)

However, a treating physician’s opinion is not afforded controlling weight when theowpmi

13



inconsistent with other substant&tidence in the record, such as the opinions of attestical
experts. 20 C.F.R. § 404.1527(d)(3)ell v. Apfel177 F.3d 128, 133 (2d Cit999). If the A.J
gives the treating physiciambpinion less than controlling weight, he must provide goodnsas
for doing soClark v. Comm’r of Soc. Sed.43 F.3d 115, 118 (2d Cir. 1998).

If not afforded controlling weight, a treating physic¢gopinion is given weight according
to a norexhaustive list of enumerated factors, including (i) the frequency of exaonisaind the
length, nature, and extent of the treatment relationship; (ii) the evidence in suppbg of
physicianis opinion; (iii) the opiniots consistency with the record as a whole; and (iv) whether
the physician has a relevant specialty. 20.R. 88 404.1527(c) (2), 416.927(c)(8¢e Clark143
F.3d at 118Marquez v. ColvinNo. 12 CIV. 6819 PKC, 2013 WL 5568718, at *9 (S.D.N.Y. Oct.
9, 2013) In rejecting a treating physicianopinion, an ALJ need not expressly enumerate each
factor considered if the ALS reasoning and adherence to the treating physician rule isSaear.
e.g., Atwater v. Astry&12 F. App’x 67, 70 (2d Cir. 2013).

In August 2016, Dr. Maideopined that Plaintiff had marked or extreme limitations in
mental functioningTr. 437, 439. The Commissioner points out that the forms completed by Dr.
Maiden were attorneysupplied anxiety and depression questionnaires.” ECF Nb.at21. The
forms defined“extreme limitations in mental functionthgas a serious effect on maht
functioning,or as a severe impairment of the ability to function, respectiVely437, 439The
ALJ afforded Dr. Maiden’s opinion little weight because his treatment dafitflavas sporadic,
with Plaintiff missing many of her appointments with hifin. 20. The ALJ also noted that the
availabletreatment notes did not suggest marked or extreme limitations or a finding of disabilit

Id. As the ALJ explainedDr. Maidenrarely made any objective exam findings demonstrating

14



marked orextreme functionalimitations during the relevant time periofr. 20, 488, 489, 490,
522.

Plaintiff arguesthat the lack of objective evidensapportingDr. Maiden’s opinion was
not a valid factor for the ALJ to consider because regulations preferred ttiaahepinions be
submitted separate from treatment noBeeECF No. %at 27 However Plaintiff's argumentails
to explain the dearth of objectiexam findings in Dr. Maiden’s own treatment nadeshat fact
that ke rarely recorded anything under the objective heading of his treatment nEesdi
focusingon Plaintiff's subjective complaintSeeTr. 488, 489, 490, 52XHowever subjective
compaints, or “statements about [the claimant’s] pain or other symptoms will not atai#ish
disability.” 20 C.F.R. 8§ 404.1529(a). Rather, “[tlhere must be objective medical egiffem an
acceptable medical source that shows [she] [has] a medicalingpei. . . [that] would lead to a
conclusion that [she] [is] disabletll. As this was part of the ALJ’s assessment of whether Plaintiff
met the criteria for disability (Tr. 2Z0), Plaintiff's argument that the ALJ should not have
considered the objecénmedical evidence in evaluating Dr. Maiden’s opinion, or the opinions of
any of the other medical sources, is meritl&e=20 C.F.R. § 404.1527(c)(3) (2016) (“[tlhe more
a medical source presents relevant evidence . . . particularly medical sigrsoaatbfg findings”
to support an opinion, “the more weight we will give that medical opinion”). Although Piainti
also claims that the ALJ failed to consider that Dr. Maiden was a mental healthisipeeieECF
No. 9 at 26)this isincorrect. The ALJ specifically acknowledged tBat MaidenwasPlaintiff's
psychologist (Tr. 2Q)andher decision reflects that skealuated the opinion under the treating
physician ruleThus, the ALJ did consider Dr. Maiden’s medical speciattgt properly gavéhe

opinion little weight based onDr. Maiden’s own treatment notes which did not support his

15



limitations findings andbased onthe factthat Plaintiff had mostly normal mental status
examinationsTr. 18, 20.

Moreover, the ALJ gavBr. Maidentreating physician status, despite the numerous times
Plaintiff either cancelled anissedappointmentswhich Dr. Maiderfailed to acknowledge his
opinion. See, e.qg.Tr. 521 (appointment cancelled on March 6, 2015); Tr. 486, 520 (no show on
Novemberl5, 2016); Tr. 485 (noting on April 13, 2017 that Plaintiff hddficulty making her
sessiony; Tr. 519 (no show on April 22, 2017). Aka ALJ noted,Plaintiff had not attended
counseling in a long timéwhich is not consistent with an individual whas totally disabling
mental limitations’ Tr. 18-19. Because the nature, extent, and number of times a treating source
has examined a claimant help determine the amount of weight to afford that sopice's, these
factors substantially discounted Dr. Maiden’s opinion. 20 C.F.R. 8§ 404.1527(c)(2)(i) (2016) (“the
more times you have been seen by a treating source, the more weight weewdl thiat source’s
medical opinion”); 20 C.F.R. 8§ 404.1527(c)(2)(ii) (2016) (“[w]e will look at the treatment the
source has provided and at the kinds and extent of examinations and testing the source has
performed or ordered . . .” in weighing a treating physician’s opinion).

The ALJalsodid not err in discountiniylP Pullman’s opinionNPPullman repeatedly said
thatPlaintiff was “totally temporarily disabled” due to her motor vehicle accident injure832,

333, 334, 335, 338 he ALJ afforded Ms. Pullman’s opinions very little weight because she faile
to provide a functiofby-function assessment of Plaintiffabilities and her opinions were
inconsistent with the objective medical evidente 19. As the regulations explaiffitjhe better
an explanation a source provides for a medical opinion, the more weight we wilhajiveddical

opinion.” 20 C.F.R. § 404.1527(c)(3) (2016).

16



With respect to thebjective evidence to support any degree of functional limitation
Plaintiff's abilities, most ofher physical exams were within normal limifér. 19, 289, 374, 377,
406, 407, 462, 532, 556, 72and shearely showed anything other than minor abnormalities in
her radiology reports (Tr. 19, 285, 292, 293, 294, 295, 296, 395, 409Mt8pver,as discussed
above, NP Pullmamappears to have doubted that Plaintiff actually experienced uncongollabl
tremors For examplein September 2016, more than two years after Plaintiff's car acchiient,
Pullman noted one particular episode of “random writhing movements” subsided as soon as
Plaintiff was told that she would be taken to the ER 543.The ALJalso notedhat although
Plaintiff allegedshe required a wheelchdithere waso support in the record that [Plaintiff] had
balance issues or any difficulty walking.” Tr. 19.

NP Pullman also repeatedbpinedthat Plaintiffwas “temporarily disableti Tr. 332, 333,

334, 335, 338However, his was not an opinion to which the ALJ was required to afford any
special significance. 20 C.F.R. § 404.1527(d) (2016) (no special significance waifbbded to

an opinion that a claimant is “disabled” or “undbie work, as that is an issue reserved to the
Commissioner).tlis well settled that the matter of a claimant’s disability is a matter reserved for
the CommissioneiSnell v. Apfel177 F.3d 128,133 (2d Cir. 199@]S]ome kinds of findings-
including the ultimate finding of whether a claimant is disabled and cannotvavekreserved to

the Commissioner. .. [T]he Social Security Administration considers the data that physicians
provide but draws its own conclusions as to whether those data indicaiétgdisgl?0 C.F.R. 8§
404.1527(d) (opinions that a claimant is disabled or unable to work are opinions on issued reserve
to the Commissioner because they are administrative findings that are dispisativase).

FurthermoreNP Pullman’s opinion thati&ntiff was“temporarily disabled” (Tr. 332, 333,

334, 335, 338actually supported the ALJ’s finding of nalisability because opinions of partial
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or temporary disability are not indicative of complete disability, which isatpeirement of Social
Secuity law. See Verginio v. ApfeNo. 19CV-456, 1998 WL 743706, at *8 (N.D.N.Y. Oct. 23,
1998) (unpublished) (“[p]laintiff's doctors consider him partially disabled, but corlynadvise
him to seek vocational therapy and light duty work. This demonstrates that eveiff'pldottors
do not believe that plaintiff is totally disabled”). The ALJ, therefore, propefiyradd NP
Pullman’s opinion very little weight.

Finally, the ALJ also properlydiscounéd the opinion of chiropracte Dr. Soper who
opinedin May 2017 (also in anattorneysupplied questionnaiyehat Plaintiff was unable to
perform even sedentary work and would be off task greater than 25 percent oabvrgpkday
Tr. 73033. The ALJ noted thaDr. Soper’s opinion was naiupporéd by the objective medical
evidence Tr. 20. As discussed abownd noted by thélLJ, there is little exam evidenaa
diagnostic imaging-including in Dr.Sopeis owntreatment noteséeTr. 30304)—showing that
Plaintiff had disabling impairment3r. 20. The ALJalsonoted that, as a chiropract@rt. Soper
was not an acceptable medical soulmed, thereforeshe wasnot qualified to give evidence
demonstrating disabilitySee20 C.F.R. 8§ 404.1521 (“a physical or mental impairment must be
established by obgtive medical evidence from an acceptable medical source”); 20 C.F.R. §
404.1502(a) (the list of acceptable medical sources does not include chiropraciunsenr
practitioners). A discussed abovehe evidenceshows that Plaintiff had relatively minor
limitations,and Dr. Soper'sreatment notedo notsubstantiat¢hat Plaintiffis limited toless than
sedentary work.

In sum thefact that theopinions of Dr. MaidenNP Pullman, andr. Soperareconsistent
does notmake them accurat@.he ALJ’sdiscountingof theseopinions is supported by substantial

evidencen the record
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Furthermoreas discussed abouwbge ALJalsoconsidered the opinions of Drs. Schwab and
Fabianoin reaching her RFC findg AlthoughPlaintiff argues that the ALJ erred in evaluating
Dr. Fabiano’s opinion becaug®. Fabianowvas unable to review the full recoamidbecause he
was not a treating physicigseeECF Na 9 at29), theCourt finds that the ALJ properly assigned
the opinion geatweight Dr. Fabianaconducted an iperson assessment of Plaintiff that included
a full evaluation of her mental functioning and a clinical discussion of her hineatith history,
education, and activities of daily livingr. 400-:04. “Generally . . . more weightggiven] to the
medical opinion of a source who Bpgxamined [the claimant] . . ..” 20 C.F.R. § 404.1527(c)(1)
(2016). Furthermore,‘[tlhe more a medical source present[ed] relevant evidence to support a
medical opinion, particularly medical signs and laboratory findings, the meighithatis]
give[n] that medical opinion.” 20 C.F.R. § 404.1527(c)(3) (2016). Additionally, DraRabasa
consultative physicianis among thoséhighly qualified physicians, psychologists, and other
medical specialists whaifd also experts in Social Security disability evaluation,” 20 C.F.R. §
404.1527(e)(2)(i) (2016)Accordingly, the ALJ corredy afforded his opinion great weight,
despite his status as a niweating physician.

The Court finds that the ALJ fully and fairly considered Plaintiff's ca$be
Commissioner’s findings of fact must be upheld unless “a reasonable factfiodkt nave @
conclude otherwiseBrault v. Comm’r of Soc. Se&83 F.3d 443, 448 (2d Cir. 2012). Thus, “[i]f
evidence is susceptible to more than one rational interpretation, the Commissgometusion
must be upheld.Mcintyre v. Colvin 758 F.3d 146, 149 (2d Cir. 2014).this case, the evidence
supports the ALJ’s decision. and the Court finds that the ALJ considered suchl awad avsturb

her assessment.
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CONCLUSION

Plaintiffs Motion for Summary Judgnent (ECF No. 8) is DENIED, and the
Commissioner’sviotion for Judgment on the Pleadin@SCF No. ¥) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

Lloe 4 Boese

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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