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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CAMILLE PATTERSON
Plaintiff,

V. Casett 1:18¢v-698DB

COMMISSIONER OFSOCIAL SECURITY, MEMORANDUM DECISION

AND ORDER

w W @D W w W W W W

Defendant

INTRODUCTION

Plaintiff Camille Pattersoif‘Plaintiff”’) bringsthis action pursuant to the Social Security
Act (the “Act”), seeking review of the final decision of the Commissioner of Social Seilnéty
“Commissioner”that deniederapplication foDisability Insurance Benefits (“DIB”) under Title
Il of the Act.SeeECF No. 1. The Court has jurisdiction over this action under 42 U.S.C. 88 405(g),
1383(c) and the parties consentedoroceed before the undersigned in accordance with a standing
order 6eeECF No. 16).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(ceeECF Nos8, 11. Plaintiff also filed a replySeeECF No. 12.For the reasons
set forth belowPlaintiff’'s motion(ECF No.8) is DENIE D, and the Commissioner’s motion (ECF
No. 11) is GRANTED.

BACKGROUND

On August 20, 2015PIaintiff protectivelyfiled her DIB applicationalleging a disability
beginningSeptember 10, 2011 (the disability onset date), baseithpairments of the cervical,
thoracic, and lumbar spine with dikerniations and spondylitic changes; chronic cervicogenic
headaches; posbncussion syndrome; anxiety disorder, and fibromyalgianscript ((Tr.)67.

Plaintiff's alleged impairmentselate back tanjuries she suffered im September 10, 2011

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nywdce/1:2018cv00698/117861/
https://docs.justia.com/cases/federal/district-courts/new-york/nywdce/1:2018cv00698/117861/18/
https://dockets.justia.com/

automobile accident. Tr. 4However, the record reflects thRtaintiff had stopped working
2006, beforebecoming injured, to raise her daughtér. 37-38. Plaintiff's claim wasinitially
denied onDecember 8, 2015after whichshe requestedraadministrativehearing Plaintiff's
hearing was helabn October 3, 2017Administrative Law Judgdsrian Battles(the “ALJ")
presided over the hearing via video fréktexandria, Virginia Tr. 11. Plaintiff appeared and
testified fromBuffalo, New York, and was represented®grah A. Frederickanattorney Tr. 11.
Kathy Votau, an impartial vocational exp€WE") , appeared telephonicalét the hearingd.
The ALJ issued an unfavorable decision@ctober3l, 2017 finding that Plaintiff was
not disabled under sections 216(i) and 223(d) of theT&c11-20.0nApril 20, 2018 the Appeals
Council deniedPlaintiff's request for further reviewr. 1-3. The ALJ’s decision thus became the
“final decision” of the Commissioner subject to judicial review under 42 U.S.C. § 405(Qg)

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA,ishCourt is limited to determining whether the
SSA’s conclusions were supported by substantial evidence in the record and weer®rbas
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citkon omitted). The Act holds that the Commissioner’s decision is “conclusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means such relevant evidence as a reasonable mindcceghtas
adequate to support a conclusioltdran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”

Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990



II.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yoi&76 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engaged intallgstiaful
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés§ 404.1520(c). If the
clamant does not have a severe impairment or combination of impairmeatsg the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whatla claimant’s impairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatiof (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofregList
and meets thdurational requirement, the claimant is disabldd.8 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitationshke collective
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. 8§ 404.1520(f).
If the claimantcan perform such requirements, then he or she is not disdthldfihe or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies

Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the



Commissioner must present evidence to demonstrate that the claimant “retaindual res

functional capacity to perform alternative substantial gainful work whicstseix the national

economy” in light of his or her age, education, and work expegie20 C.F.R. 8§ 404.1560(c).

ADMINISTRATIVE LAW JUDGE'S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke

made the following findings in his October 31, 2017 decision:

1.

The claimant last met the insurathtus requirements of the Social Security Act on
December 31, 2012;

The claimant did not engage in substantial gainful activity during the periodHerm
alleged onset date of September 10, 2011 through her date last insured of December 31,
2012 (20 CFR 404.1574t seq);

Through the date last insured, the claimant had the following severe impairments:
degenerative disc disease of the cervical and lumbar spine and disc hernstiQiaR(
404.1520(c));

Through the date last insured, the claimant did not have an impairment or combination of
impairments that met or medically equaled the severity of one of the listed impaiiments
20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526);

Through the date last insured, the claimaad the residual functional capacity to perform
light work as defined in 20 CFR 404.1567(b¢xcept that the claimant can occasionally
balance, stoop, kneel, crouch, and crawl; occasionally climb ramps or stairsgeer
climb ladders, ropes, or scaffolds; and frequently but not constantly ugsithéitateral
upper extremities for reaching;

Through the date last insured, the claimant was capable of performing past refekant
as ateacher. This work did not require the performance ofketated ativities precluded
by the claimaris residual functional capacity (20 CFR 404.1565);

. The claimant was not under a disability, as defined in the Social Securitst/Acty time

from September 10, 2011, the alleged onset date, through December 31, 2da% thst
insured (20 CFR 404.1520(1)).

1

“Light work involves lifting no more than 20 pounds at a time with fredlising or carrying of objects weighing

up to 10 pounds. Even though the weight lifted may be very little, a jobhisicategory when it requires a good deall
of walking orstanding, or when it involves sitting most of the time with some pgsiiml pulling of arm or leg
controls. To be considered capable of performing a full or wide range of laykt jthe claimant] must have the
ability to do substantially all of thesetities. If someone can do light work, [the SSA] determine[s] kieabr she
can also do sedentary work, unless there are additional limitingdattoh as loss of fine dexterity or inability to sit
for long periods of time.” 20 C.F.R. § 404.1567(b).



Tr. at11-18.

Accordingly, theALJ determined thafor a period of disability and disability insurance
benefits filed on August 20, 201the claimant was not disabledder sections 216(i) and 223(d)
of theSocial Security Actld. at18.

ANALYSIS

Plaintiff assertdour pointsof error. Plaintiff's first two arguments take issue withe
ALJ’s weighing of the medical opinions of Frank Laurri,.DlL (“Dr. Laurri”), Plaintiff's primary
care physicianandDaniel Salcedo, MD. (“Dr. Salced®), who conductedraindependent medical
examination (IME”). SeeECF No.8-1 at21-28 Plaintiff’s third point of errorcontendghat the
ALJ’s failure toproperlycredit theabovereferencedpinions‘resulted ina significantgap in the
record; and thus, his RFC determination was not supporteslibgtantial evidencéd. Finally,
Plaintiff argues the ALJ did not establish that Plairtdfl the qualificationto performher past
relevant worlas a teacheld. at28-30.The Commissioner responds that the evidence in the record
as awhole supports the ALJ’s decisions, and Plaintiff failed to meebtedento establisithat
she could not perform her past relevant w@#eECF No. 11-1 at 15-26.

A Commissionéis determination that a claimant is not disabled will be set aside when the
factual findings are not supported by “substantial evidence.” 42 U.S.C. § 4€&€glso Shaw v.
Chater, 221 F.3d 126, 131 (2d Cir.2000). Substantial evidence has been interpreted to mean “such
relevant evidence as a reasonable mind might accept as adequate to supportiarcdialihe
Court may also set aside the Commissitndecision when it is based upon legal efRmsa 168

F.3dat77.



I.  The ALJ Properly Considered andWeighed The Medical Evidence

A. Dr. Salcedo

Plaintiff argueghatthe ALJfailed to mention Dr. Salcedo’s IME or his medical source
statementSeeECF No. 81 at21.Plaintiff argues tha@éven though Dr. Salcedo examined Plaintiff
after her date last insured, the ALJ should have considleesdpinionbecause it related to the
time period from Plaintiffsautomobile acciderandheralleged onset of disabilitgndfurther,
Dr. Salcedaeviewed medical records from befétkaintiff's December 31, 2012 date last insured.
Seed. at 2122.

On November 19, 201&Imost a year after Plaintiff's date last insured of December 31,
2012, Dr. Salcedo examined Plaintiff and reviewed her medical recprits to assessing
functional restrictions and detailed treatment recommendations. H62445. Salcedoopined
that Plaintiff had been “impaired” since September 10, 2011, the date of her automutidatac
through the date of his examinatidir. 450. Dr. Salcedo further opined that at the time of his
examination, Plaintiff waSunable to return to her ptess activity levels including occupation
duties due to residual pain and limited rargf motion” Tr. 450.Dr. Salcedathen statedhe
following restrictiors. “avoiding prolonged activities such as sitting, standing, or watki3g
min to an hour without breaks for stretching 5 to 10 mintfés 450. Dr. Salcedalso stated that
Plaintiff should not lift more than 20 to 25 poundad she should not engage in extensive range
of motion for her cervical and lumbar regions unless in physical therapy or mabsagg0.
Notably, he also opined that Plaintiff could stabilize her condition within six maohtsise
followeda“betterstructured rehabilitation regimeémnrr. 451. According t®r. SalcedoPlaintiff's
past physicalherapytreatmentvas notas effectiveas it could have bedrecause shtmay have

failed to continue witlindependent exercise prograibr. 451.



The Commissioner argues thatvas unnecessary for the ALJ to specifically address or
weigh Dr. Salcedo’s opinidmecause itdoes not shed any light on her condition as of the relevant
time period. ECF No. 111 at17.As a general rulanedical opinions given after the date that the
claimant’s insured status expirate only taken ito consideration if such opinions are relevant to
Plaintiff's condition prior to that dat&eeFlanigan v. Colvin 21 F. Supp. 3d 285, 3@S.D.N.Y.
2014).Moreover, this proposition is tempered by the fact that absent some gap in the mecord, a
ALJ is generally only required to consider evidence dating one year before matagppis filed.
SeeTyran v. Comnr of Soc. SecNo. 16CV-1012S, 2018 WL 3628252, at *4 (W.D.N.Y. July
31, 2018)(citing 20 C.F.R. § 404.1512(d) (complete medical history includes the 12 months
preceding the month in which application is filgdee also McManus v. Comnof Soc. Seg.

298 F. Appx 60, 61 (2d Cir. 2008) (“no error in the ALJ's decision to exclude additional evidence
proffered byplaintiff” where the “evidence préated the time period the ALJ was required to
consider under 20 C.F.R. 8404.1512(d)"). The ALJ is under no obligation to coegidence

from a time period before the relevant period. The relevant time period iedielnthe date the
application was filed to the date of the ALJ’s decis@eWilliams v. Colvin98 F. Supp. 3d 614
631-632 (W.D.N.Y. 2015).

Based on the foregoing, was unnecessary for the ALJ to specifically address or weigh
Dr. Salcedo’sopinion, and the Court finds no error in the ALJ's decision to not distidsence
thatpre-dated the time period the ALJ was reqd to consider under 20 C.F.R. § 404.1512(d)")
SeeShook v. Comm’r of Soc. Sddo. 12185, 2013 WL 1213123, at *6 (N.D.N.Y. Jan. 25, 2013)
Gemmell v. Comm’r of Soc. Sado. 161014, 2017 WL 3328237, at *5 (N.D.N.Y. Aug. 2, 2017).
While medical opinions that predate the alleged onsetrdaieberelevantwhere there iSscant

evidence from the disability periddsee e.g.,Binder v. Comnr of Soc. Se¢No. 5:15CV-738



(NAM), 2016 WL 4079533, at *4 (N.D.N.Y. July 29, 26) (collecting cases}hat is nothe case
here Themedicalevidence and other evidence in teeord from theelevant timegyeriod provides
substantial evidence in support of theJ’s decision.Whenthe records complete, the ALJs
under no obligation to look outside the relevant period for additional evideseelames v.
Berryhill, No. 17€V-60S, 2018 WL 3153398, at *3 (W.D.N.Y. June 27, 2018).

On November 20 2012, Plaintiff saw neurosurgeorMichael Stoffman, M.D. (©r.
Stoffmarf) for a neurosurgical revaluation. Tr. 233-34. One week prian at her initial
evaluation it was noted that massage therapy and physical therapy significantly affiefiet
symptoms. Tr. 230Two weeks later the opposite is noted; however, the examination also noted
that Plaintiff was in no acute distreds. 233. There waso paraspinal muscle tendernesb
power throughouytnegative straight leg raising; normal range of motion of the lumbar spine; and
normal gait and statiorid. MRIs of thethoracic, cervicaland lumbar spine demonstrate no
significant heniation. Tr. 233234.In November 2011 PlaintiffsdadCT scans were negative.
Tr. 315.Shehad full range of motion in all directions. B16.Her studies werkabelled negative
and her tandem gait was perfectly normal. Tr..320 IME by Gordon Steinagle, D.O. (“Dr.
Steinagle”)approximatelyfive months after the accident notetintiff's condition was expected
to stabilize withirsix months. Tr312.The ALJ also thoroughly discussed subsequent radiological
studies which demonstratetndl herniations. Tr.15. However, the ALJ noted that during the
same time perio@laintiff had full range of motion of her neck with some pain on movement. Tr.
15.

Basedon the foregoingthe ALJwas not required to discu$dr. Salcedo’sonetime
consultationAlthough there is duty to fully develop the record, the ALJ is not required to discuss

all the evidence submitte8eeBarringer v. Comm'r of Soc. Se858 F. Supp. 267,79(N.D.N.Y.



2005) It is clear to the Courbased orthe list of exhibits attached to ti#d.J’s decision this
particular record was before the AlSkeTr. 21. However, asxplainedabove, the ALJ was not
required to considet.

B. Dr. Laurri

Plaintiff next argues that the ALJ improperly gave partiadight Dr. Laurri’'s medical
source statement forrBeeECF 81 at 22; Tr. 16, 467. As noted above, Dr. Laurri was Plaintiff's
primary care physiciai.he opiniors of Plaintiff’s treating physicias shoulde given “controlling
weight” if they are“well-supported by medically acceptable clinical and laboratory diagnostic
techniques anfhre] not inconsistent witlthe other substantiavidence in [the] case record,” 20
C.F.R. 88 404.1527(c)(2), 416.927(c)(Bowever, a treating physicianbpinion is not afforded
controlling weight when the opinion is inconsistent with other substantial evidetioe iecord,
such as the opinions of otheedicalexperts. 20 C.F.R. 8§ 404.1527(d)@hell v. Apfell77 F.3d
128, 133 (2d Cir1999). If the AJ gives the treating physicianbpinion less than controlling
weight, he must provide good reasons for doingC$axk v. Comrir of Soc. Sec143 F.3d 115,
118 (2d Cir. 1998).

If not afforded controlling weight, a trelag physicians opinion is given weight according
to a norexhaustive list of enumerated factors, including (i) the frequency of exaonimaind the
length, nature, and extent of the treatment relationship; (ii) the evidence in suppbg of
physiciaris opinion; (iii) the opinions consistency with the record as a whole; and (iv) whether
the physician has a relevant specialty. 20 C.F.R. 88 404.1527(c) (2), 416.9286®@)ark 143
F.3d at 118Marquez v. ColvinNo. 12 CIV. 6819 PKC, 2013 WL 5568718, at *9 (S.D.N.Y. Oct.

9, 2013) In rejecting a treating physicianopinion, an ALJ need not expressly enumerate each



factor considered if the ALS reasoning and adherence to the treating physician rule isSaear.
e.g., Atwater v. Astry&12 F. App’x 67, 70 (2d Cir. 2013).

First, Dr. Laurri’'s opinionwas datedecembeB, 2015 almost three years after Plaintiff's

date last insuredndit statedthatit covered the time period frof®-10-11to present Tr. 467.
In addition, like Dr. Salcedo’s opinion, Dr. Laurri’s functional capacity assasisfarm did not
address Plaintiff’'s functional limitations as to the specific relevant time peénstéad including
several years after her date last insuek Claymore v. Astrué19F. App’x 36, 38 (2d Cir.
2013) finding ALJ did not err irgiving diminished weight ttreating physiciangho were outside
of the treatment period).

Second the ALJ gave sufficiently good reasons for giving less weigtDrtoLaurri’s
December 2015tatementSee Snelll77 F.3dat 133 (stating the ALJ must give good reasons for
giving less weight to a determination by a treating physickshoted by the AL, Dr. Laurri’s
treatment notes do not support the extreme limitations contained in the December 20d5alunc
capacity assessmeduring the relevant timeperiod. For example, while Dr. Laurri opined in
December 2015 that Plaintiff could stand and walk less than two hours a day, asxlthesix
hours per day, his treatment notes during the relevant time period did not include aoyn mkenti
such limitations, instead indicating during the September 2012 physical that Phaidti@ll range
of motion in her neck and she exhibited full strendth 536, 542. Dr. Laurri observed that
Plaintiff's neck and musculoskeletal system were narifral538. In October 2012, Dr. Laurri
stated that despite some complaints of pain, Plaintiff's neck had full rangeiohpsste had full
strength, and her sensation was intact. Tr. 536. Even in May and July 2013, just after khst dat
insured, Dr. Laurri and his nurse practitioner observed that Plaintiff’'s neskarmal, her upper

and lower extremities were nmoal, and she walked with a normal gait 533, 534TheALJ may

10



properly discounta treating physician opinion tha inconsistent with contemparaous
treatment notes anghich donot include any reference to physical limitatioBge Pardee v.
Astrug 631 F. Supp. 2d 200, 210 (N.D.N.Y. 2008ge also Dumas v. Schweikét2 F.2d 155,
1553 (2d Cir. 1983) (“The [Commissioner] is entitled to rely not only on what the regm,dosia
also on what it does neay.”); Gill v. Astrue No. 16985, 2011 WL 4352410, at *12 (N.D.N.Y.
Sept. 15, 2011) (explainingat ALJ correctly did not assign weight to treating physician opinion
that wasdated over two years after date last insured argdneaconsistent with treatment notes
from relevant time period).

Although te ALJ gaveonly partial weight to Dr. Laurs opinion, heexplained thamost
of the other medical evidencimcludingPlaintiff's activities of daily living during theelevant
time periodand her conservative treatmedid not support the extreme limitations contained in
Dr. Laurri’s functional capacity assessmfartn. Tr. 16, 467. Furthermorehe ALJ did creditthe
portion of Dr. Laurri’s opinion regarding Plaintiff's ability to lift and cad® pounds frequently
This was based on Plaintiff having some neck pain and limited range of motion, as well as a
inability to lift or carry her daughter during the relevant time perfied16, 309, 310, 315, 316,
320.

With respect to Plaintiff’'s activities of daily livinghé¢ ALJ noted thaPlaintiff lived in a
two-story house with all the bedrooms on the second .flbor33. Plaintiffalso attended her
daughter’s dance competitions. Tr. 50. On February 16, 21 Steinagleconducted ahME to
determine whethePlaintiff needed physical therapyr. 30709. Plaintiff stated she could wash,
feed, and use the toilet hersddut she did not vacuum, lift overhead, lift or carry ti@aghter,
peel or stir food, or carry laundryr. 309.Shecould drive a car and walk stairs and distances in

moderation and she was doing clerical work for her husband’s computer busiltess

11



Accordingly, the ALJ properly discounted Dr. Laurri’'s opinibased on these admitted activities
of daily living, in combination with the other medical evidence in the reGed.Roma v. Astrue
468 F. App’x 16, 19 (2d Cir. 2012) (finding that th&LJ properlydiscountedan opinion that
“conflicted with[the clamant’d own testimony that he could perform a reasonably broad range
of light, nonstressful activities at or near his home, including driving, reading, sendailj and
independently performing the activities of daily living while his wife workdttime.”).

The ALJ also found Plaintiff's allegations about the severity of her impairments not
entirely consistent with the recordr. 1417. See Hargrave v. ColvirNo. 126308, 2014 WL
3572427, at *5 (W.D.N.Y. July 21, 2014) (explaining ALJ’'s “decision to @wditrsubjective
testimony is entitled to deference and may not be disturbed on review if higityis@termination
is supported by substantial evidence”); 20 C.F.R. 88 404.1529 & 416.9291&S3R 1t is the
function of the Commissioner, rather thae ttourts, to appraise the credibility of claimastse
Carroll v. Sec’y of Health & Human Sery§05 F.2d 638, 642 (2d Cir. 1983). As part of this
analysis, the ALJ is “not require[d] to accept the claimant's subjective cmigphaithout
guestion.”Genker v. Astrue 606 F.3d 46, 49 (2d Cir. 2010). In this case, the ALJ ntited
althoughPlaintiff's condition deteriorated over time, Hestimonythat siewas in pain and agony
and received constant care from doctors during the period at issue is not suppdréechégital
records Tr. 1417.In fact, ather than massage tlagry, she rarely sought medical treatment during
the period in question.As the ALJ explainedthe record supports th&taintiff had some
limitations in her exertional abilitie®ut not to the extent thathealleged and such limitations
wereaccounted for in thALJ's RFCfinding.

Also, in additionto the evidence discussed above, Plaintiff acknowletigg conservative

treatmat—including medication, physical therapy, and massage therbplped improve her
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pain Tr. 196, 230, 311, 446, 534, 542, 565, 566, 572. The ALJ may consider ¢cleamant’s
medical condition improved with treatmefee Johnsqr669 F. App’xat 46; Shafer v. Colvin

No. 14745, 2015 WL 9307349, at *5 (W.D.N.Y. Dec. 21, 2015) (explaining ALJ properly
considered “that plaintiff's treatment for her condition was essentiallineoahd conservative,
consisting of medication management and phy#heahpy”). And while Plaintiff testified that she
was experiencing pain lexabetween 8 and 10, she also staethe hearing that she was taking
only ibuprofen.Tr. 43, 46.“The fact that a [claimant] takes only ovde-counter medicine to
alleviate he pain may, however, help to support the Commissioner’s conclusion that thardlaim
is not disabled . . . See Burgess v. Astrug37 F.3d 117, 129 (2d Cir. 2008).

Thus, based on the evidence in the reesrdvhole, the ALJ properly assigned only foelr
weight to Dr. Laurri’'s December 2015 functional capacity assessi®@eeatGray v. ColvinNo.
1300955, 2015 WL 5005755, at *5 (W.D.N.Y. Aug. 20, 2015) (“The ALJ was within his
discretion to accept certain portions of [the treatihgsician]’'s opinionbut reject those that were
not supported by her own treatment notes or other substantial record evideseedlso Veino
v. Barnhart 312 F.3d 578, 588 (2d Cir. 2002) (holding that it is within ALJ’s discretion to sort
through and resolve conflicts @vidence).

.  The ALJ's RFC Was Supported by Substantial Evidence

Plaintiff alleges that the ALJ rejected all of the medical opinion evidencemyeagap in
the recordSeeECF No. 81 at25. First, this is not true, because, as noted above, the ALJ assigned
partial weight to Dr. Laurri’s functional capacity assessmbentl6, 467. In additiorthere wee
notesfrom physiatristJafar Siddiqui, M.D(* Dr. Siddiquf) (Tr. 236-39), andneurologisiMichael
Meyer, M.D. (“Dr. Meyer”)(Tr. 31517),as well agrom neurosurgeor. Stoffman(Tr. 230-34)

andDr. Steiragle (Tr. 307-13, as referenced abovelhere were aso medical opinions in the

13



record from Dr. Salceddas discussed abovednd Robert Karpman, MD., M.B.A. (“Dr.
Karpmari), both of which were issued outside the relevant time péribd 16-17. Plaintiff
contends that by discounting tlateropinions, the ALJ must have improperly relied on his own
lay opinion to fill gaps in the recor@&eeECF No. 81 at 2526. However, theecord before the
Court reflects that thaLJ properly took into account the medical evidence in the record on the
whole andincorporated into Plaintiff's RFC those impairments and restrictions supportie by
record as a whol&ee Johnsqrb69 F. App’xat46 (explaining that “because the record contained
sufficient other evidence supporting the ALJ's determination aoduse the ALJ weighed all of
that evidence when making his residual functional capacity finding, there waspian'gae
record and the ALJ did not rely on his own ‘lay opinion™).

On October 5, 201Dr. Meyer conducted a neurologialaluation of PlaintiffTr. 315
316. He observed that Plaintiff's visual fields were full, her pupillary ligteces were intact, and
a fundoscopic exam was negative for any papilleddma316. Dr. Meyer explained Plaintiff’s
motor and sensory exam of both upper and lower extremities was normal, and she had full range
of motion in all directions, despite having some discomfort at extreme rahd@gintiff's gait
and deep tendon reflexes were normidl Dr. Meyer stated that Plaintiff had pdsaumnatic
headaches with an element of post traumatic neck pain that should improve over time; CT
examination of Plaintiffs head was normal and reassumngl herecommended conservative
treatmentTr. 315, 319 On October 12, 201, Dr. Meyer observed Plaifits visual fields were
full, her upper and lower extremities were normal, her deep tendon reflexesavaral, her gait
was unremarkable, her tandem gait was normal, and Romberg test was nég&R@&Plaintiff’s

neck hal full range of motion, although at extreme ranges she felt some pulling and tighténin

2 Dr. Karpmansaw Plaintifffor an IME and reviewed her medical recootdsMarch 13, 2015

14



A November 2, 2011 MRI of Plaintiff’'s cervical spine showed that the paravertebral soft
tissues were normaand there was no fracture or dislocatidin. 329. There was some disc
herniationat C3C4, C5C6, and C6C7, but here was no impingement of the cervical cdnd
329. Concentric disc bulging was seen at-C% but thecervical cord was normalr. 329. An
MRI of the thoracic spine demonstrated disc bulging at 10, but no herniation, spinal stenosis,
or thoracic cord compressionr. 330. The paravertebral soft tissues were normal, and there was
no fracture or dislocatiord.

Between November 23, 2011, and January 23, 2012, Plaintiff attended physical therapy
sessions dlount St. Mary’s Hospital and Health Centér. 565574. During the course of these
sessions, Plaintiff generally rated her pain level between 3 and 6 out of 10. Tr. 565-5684573-
Plaintiff explained traction therapy and physical therapy provided selieé(Tr. 565, 566, 572)
and ter therapist observed that Plaintiff was progressing as a result of h@yt(iBra567, 569,

573, 574)Plaintiff attended massage therapy from February 13, 2012 through December 31, 2012
Tr. 370405. Again,Plaintiff generally agreethatmassage therapy improved her headaches and
neck painTr. 370, 371, 374, 377, 380, 382, 396. Her neck and shoulder pain appeared to be caused
mostly by her headachekr. 373-375, 377.

During Dr. Steinaglés February 2012ME, Plaintiff stated she had pain in the base of her
neck into her shoulders, and that she was limited in reaching, pulling, and Tiftii3§8. She had
daily headaches orbitally and at the base of the neck, although these were pelitalyg with
massage therapylr. 308. Plaintiff was apparently not taking medications at the. ticheAs
discussedbove Plaintiff stated she was able to do sedfe,drive a caywalk stairs andlistances
in moderation, and shveasalso doing clericalvork for her husband’s computer busindss 309.

Dr. Steinagle observed that Plaintiff's pulses were intact in all four extesriier cervical spine

15



range of motion was reduced 50 percent in all three plaeeservical and trapezius muscles had
spasmsand fer straight leg raise was negatiMe 310.Dr. Steinagle explainethatthe September

10, 2011 cervical spine pay was generally unremarkable, and that a November 2011 MRI of the
cervical spine showed only small disc herniations at C3-C4, C5-C6, a@d G@ith a small disc
bulge at C4C5. Tr. 310. Dr. Steinaglestated that while Plaintiff was not currently receiving
physical therapy, the massage therapy was successfuewimgher neck painrr. 311. He opined

that while she needed massage therapy for the next two msimedg) not need physical therapy
and heexpected Plaintiff's condition to stabilize within six montfis 311-12.

On November 6, 2012 and November 20, 2012, Plaintiff was examinPd. IStoffman
for a neurosurgical consultation. Tr. 230, 233. Plaintiff complained of pain in her nedsachkid
and low back, andheclaimedshe had difficulty standing, lifting, and walkingr. 230. Plaintiff
again agreed that massage therapy and physical therapy helped significantly ellesrat
symptoms Tr. 230. Dr. Stoffman observed that Plaintiff wasnm acute distresser cervical
flexion was normalextension was reduced by 50 percamid lateral rotation was reduced by 25
percentTr. 231. She did not have paraspinal muscle tendersies$iad full strength throughout
her sensory examination wasrmal and her straight leg raise was normdl! Plaintiff's spine
had no deformity and was nontender to palpathen lumbar spine had a normal range of motion
with normal bulk and tone and no muscle spasm; and she had a normal gait andidtdion
Stoffman explainedhat because®laintiff’'s cervical and lumbar spine MRIs did not demonstrate
any significant herniation, he did not believe she would benefit from surgical iniervdmt 230.

He alsoopined thather symptoms were mainly muscle pain in origin 231. When Plaintiff
followed up with Dr. Stoffman on November 20, 2012, the physical examination resuls w

essentially the same as her prior examinafion233. Dr. Stoffman reviewed November 15
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2012 MRI of Plaintiff's thoracic spine, explaining it was unremarkable and there were no
significant discherniations, although there was a mild disc bulge atTHD Tr. 233, 318. The
spinal cord was normdd. His independent evaluation of the cervical and lumbar MBiteluded
againno significant herniations. Tr. 233-34

The treatment notes of Dr. Laurri, the neurological evaluations by Drefyiéne physical
therapy notes, Dr. SteinagldE, the message therapy notes, and Dr. Stoffman’s neurosurgical
consultation notes-along with the MRIs, xays, and Plaintiff's recount of her daily activities
providedenough substantial medical evideaseavhole to support the ALJ’s RFC for the relevant
time period Tr. 230231, 233, 30812, 315316, 320, 37105, 536, 542, 525, 5685/4. See
Johnson 669 F. App’x at 46 (“Taken together, [plaintiff's] testimony and [the dés}detter
constitute ‘relevant evidence [that] a reasonable mind might accept as adequgeott she
conclusion that [plaintiff] could perform ‘light work.”Kinsey v. Berryhi| No. 1500604, 2018
WL 746981, at *4 (W.D.N.Y. Feb. 6, 2018) (explaining that when “treating physician does not
provide a specific functioby-function assessment,” but “the record is extensive enough to support
an informed residual functional capacity finding by the ALJ, remand is not appedpriltus,
the record on the whole wasfficientto allow the ALJ to properly formulate the RF&ee Kinsey
2018 WL 746981, at *4.

Ultimately, while the RFC “may not perfectly correspond with any of theiops of
medical sources in [the ALJ’s] decision, [the ALJ] was entitled to weigh alhefevidence
available to make an RFC finding that was consistent with the record as a&’Wwbolugherty-
Noteboom v. BerryhillNo. 1700243, 2018 WL 3866671, at *9 (W.D.N.Y. Aug. 15, 2018)
(quotingMatta, 508 F. App’x at 56). Here, the ALJ properly weighed all the evidence available

and formedPlaintiff s RFC consistent with the recoad awhole.
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[l The ALJ Properly Determined Plaintiff's Past RelevantWork .

In her last poinof error, Plaintiff contends that the ALJ did not establish she had the
experience necessary to learn the skills of an elementary school t&edteCF No. 81 at 27.
As explainedabove, he ALJproperly foundthatPlaintiff retained the RFC to perform a range of
light work with the notedexcepions. Tr. 14, 60, 61The ALJ's RFC findinghusaccounts for all
of the workrelated restrictions that are supported by and consistent with the evidence oarthe rec
as a wholeSee ParkelGrosse v. Astrye462 F. App’x16, 18 (2d Cir. 2012). Having formulated
the RFC, the vocational expert testified that, based on a hypothetical questioirribradnthe
ALJ’'s RFC finding, Plaintiff could perform her past relevant work asleamentary teacher (DOT
092.227010), a skilled, light job, both as generally and actually perforiired 7, 60, 61Because
the ALJ's RFC assessment is supported by substantial eviddmeeALJs hypothetical was
proper.See Calabrese v. Astru@b8 F. App’x 274, 276 (2d Cir. 2009).

Plaintiff aguesthe ALJerredbecawse hedid not establistthatshehad at least four years
of experience as a teacher to qualify as an SVP 7 under the Dictionary of Occupktlesal
(“DOT"). Id. at 2728. Plaintiff is incorrect Althoughthe DOT states th&VP 7 includes over
two yearsof experience, and up emdincluding four yearef experiencethere is no presumption
that Plaintiff musthaveworked the maximum amount of time to qualify fire SVP level.See
DOT (app’x C), 1991 WL 6887Q3ee alsKrull v. Colvin, 669 F. App’x 3132 (2d Cir. 2016)
(finding that the plaintiff's past relevant work was an SVRrY the fact thahetypical worker
nealedthree to six months to learn the job diot constitute a siknonth minimumthereforethe
“ALJ did not err by concluding that she did the work long enough to have learned how to perform

[the job].".
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In this case, the evidence in the recasdawhole establishes that Plaintiff worked well
beyond the minimum two years under SVP 7. First, Pfastited in her disability application
that she had actually worked as a Title | math teacher from August 200utrya005, and then
from August 2005 until June 2006. Tr. 176, 1Bintiff earnechermaster’s degree in 2000r.

35-36, 176. Moreoverasthe DOT explains‘[s]pecific vocational training includes training given
in any of the following circumstances: a. vocational education (high school . . . améthaf
college training which is organized around a specific vocational object&e¢DOT (app’x C),
1991 WL 688702. Thus, evassuming Plaintiff did not start working until 2002, the ALJ properly
considered that Plaintiff met the SVP 7 level by working tlamega-half school years (well
beyond the minimum twgearsof experience merned in the DOT) and having a master’s
degreeas well asexperiencan substitute teachinglr. 3536, 176, 199. In any event, it was
Plaintiff's burden to establish that she could not perform her past relevant warlelsreentary
school teachemvhich she failed to d&@eeReicesColon v. Astrug523 F. App’x796, 798 (2d Cir.
2013) (holding plaintiff has burden to show inability to perform past relevant work adlyaotua
generally performed).

For all these reasons, the Court finds that the ALJ’s decision is supported by substantial
evidencein the record & a whole Therefore,the Court finds no errorThe Commissioner’s
findings of fact must be upheld unless “a reasonable factfinder would have to concludesetherwi
Brault v. Comm’r of Soc. Se683 F.3d 443, 448 (2d Cir. 2012). Thus, “[i]f evidenceigceptible
to more than one rational interpretation, the Commissioner’'s conclusion must be upheld.”

Mcintyre v. Colvin 758 F.3d 146, 149 (2d Cir. 2014).
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CONCLUSION

Plaintiff's Motion for Judgment on the Pleadings (ECF N®).is DENIED, and the
Commissioner’sviotion for Judgment on the Pleadin@SCF No. 1) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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