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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

RACHAEL MARIE GUALANO,
DECISION& ORDER

Raintiff,
18-CV-701MWP
V.
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

PRELIMINARY STATEMENT

Plaintiff Rachael Marie Gualano (“@lano”) brings this action pursuant to
Section 205(g) of the Social Seity Act, 42 U.S.C. § 405(g), seiek judicial review of a final
decision of the Commissioner of Social Setyufihe “Commissioner"flenying her application
for Supplemental Security Income Benefits (“SSI”). Pursuant to the Standing Order of the
United States District Court fone Western District of New Y& regarding Social Security
cases dated June 1, 2018, this case has beemneakt), and the partibave consented to the
disposition of this case by,dhundersigned. (Docket # 16).

Currently before the Court are the parties’ motions for judgment on the pleadings
pursuant to Rule 12(c) of the Federal Rule€wil Procedure. (Docket ## 9, 14). For the
reasons set forth below, | hereby vacate #@sibn of the Commissioner and remand this claim

for further administrative proceedings consistent with this decision.
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DISCUSSION

Standard of Review

This Court’s scope of review is limited to whether the Commissioner’s
determination is supported by stdorgtial evidence ithe record and whether the Commissioner
applied the correct legal standar@®ee Butts v. Barnhar888 F.3d 377, 384 (2d Cir. 2004)
(“[iln reviewing a final decisiorof the Commissioner, a districourt must determine whether
the correct legal standards were applied whether substantial evidence supports the
decision”),reh’g granted in part and denied in pa#t16 F.3d 101 (2d Cir. 2005ee also
Schaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (i$tnot our function to determirde novo
whether plaintiff is disabled[;] . . . [r]athewe must determine whether the Commissioner’s
conclusions are supported by subsitd evidence in th record as a whole or are based on an
erroneous legal standard”) @mhal citation and quotation ottdd). Pursuant to 42 U.S.C.

8§ 405(g), a district court reviemg the Commissioner’s determiraiito deny disability benefits
is directed to accept the Commissioner’s fingdi of fact unless they are not supported by
“substantial evidence.See42 U.S.C. § 405(g) (“[t]he findingsf the Commissioner . . . as to
any fact, if supported by substah&aidence, shall be conclusiye Substantial evidence is
defined as “more than a mere scintilla. Bans such relevant evidence as a reasonable mind
might accept as adequate to support a conclusi@ichardson v. Peralegl02 U.S. 389, 401
(1971) (internal quotation omitted).

To determine whether substantial eviceexists in the record, the court must
consider the record as a wapkxamining the evidence submitted by both sides, “because an
analysis of the substantiality of the evidence must also include that which detracts from its

weight.” Williams ex rel. Williams v. BoweB59 F.2d 255, 258 (2d Cir. 1988). To the extent



they are supported by subsiahevidence, the Commissionefiadings of fact must be
sustained “even where substantial evidence so@port the claimant’s position and despite the
fact that the [c]ourthad it heard the evidende novo might have found otherwise Matejka v.
Barnhart 386 F. Supp. 2d 198, 204 (B/N.Y. 2005) (citingRutherford v. Schweike885 F.2d
60, 62 (2d Cir. 1982)ert. denied459 U.S. 1212 (1983)).

A person is disabled for the purposes of &8l disability benefits if he or she is
unable “to engage in any substantial gainfuivitytby reason of any medically determinable
physical or mental impairment which can be expedo result in death or which has lasted or
can be expected to last for a continuousoakeof not less than 12 months.” 42 U.S.C.

88 423(d)(1)(A) & 1382c(a)(3)(A)When assessing whether a oilant is disabled, the ALJ
must employ a five-step sequential analySse Berry v. Schweiked75 F.2d 464, 467 (2d Cir.
1982) per curian). The five steps are:

(2) whether the claimant is mently engaged in substantial
gainful activity;

(2) if not, whether the claimahtas any “severe impairment”
that “significantly limits [theclaimant’s] physical or mental
ability to do basic work activities”;

3) if so, whether any of thdaimant’s severe impairments
meets or equals one of thegairments listed in Appendix
1 of Subpart P of Part 404 of the relevant regulations;

4) if not, whether despite theatinant’'s severe impairments,
the claimant retains the residual functional capacity
[(“RFC")] to perform his or her past work; and

5) if not, whether the claimamn¢tains the [RFC] to perform
any other work that exists in significant numbers in the
national economy.

20 C.F.R. 88 404.1520(a)(4)(i)-(v) & 416.920(a)(4)(i)-@Erry v. Schweike675 F.2d at 467.

“The claimant bears the burdenpmbving his or her case at stepne through four[;] . . . [a]t
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step five the burden shifts to the Commissidneshow there is other gainful work in the
national economy [which] theaimant could perform.”Butts v. Barnhart388 F.3d at 383

(quotingBalsamo v. Chaterl42 F.3d 75, 80 (2d Cir. 1998)).

. Gualano’s Contentions

Gualano contends that the ALJ’s detration that she is not disabled is not
supported by substantial evidencel @the product of legal erro(Docket ## 9-1, 15). In his
decision, the ALJ determined that Gualano retdithe RFC to perform light work involving
simple, routine tasks requiring only simplenkwelated decisions and occasional contact with
supervisors and coworkers, but was unableetdorm positions requiring tandem work, contact
with the public, assembly lines or conveyoltde (Tr. 20). Gualano challenges this
determination on the grounds that the ALJ fatleg@roperly apply the ¢éating physician rule to
the opinion rendered by her licengsadntal health therapist Cortney Bota (“Bota”), which was
cosigned by her treating psychiat, Viktor Yatsynovich (“Yatgnovich”), MD. (Docket ## 9-1
at 12-22; 15 at 1-4). According to Gualatiee ALJ treated the opion as one from an
unacceptable medical source rather than from a treating psychidttist. Hurther, Gualano
maintains that the ALJ failed to consider the isifiel factors in determing to give the opinion
“little weight” and failed to providgood reasons for discounting the opiniotd.)( Gualano
also contends that the ALJ’s RFC assesshsemit supported by any of the medical opinions
contained in the record. (Dioet ## 9-1 at 23-28; 15 at 5-6lrinally, Gualano challenges the
ALJ’'s RFC determination on the grounds thafdiked to evaluate an opinion submitted by her

primary care physician Sami A. Raphael (“Rapha@lD. (Docket ## 9-1 at 28-29; 15 at 6-7).



1. Analysis

An individual’s RFC is his or her “aximum remaining ability to do sustained
work activities in an ordinary work &g on a regular and continuing basiddelville v. Apfel,
198 F.3d 45, 52 (2d Cir.1999) (quoting SS&R-8p, 1996 WL 374184, *2 (July 2, 1996)). When
making an RFC assessment, the ALJ should conaddaimant’s physical abilities, mental
abilities, symptomology, including pain and atlienitations which could interfere with work
activities on a regular @ncontinuing basis.’Pardee v. Astrue631 F. Supp. 2d 200, 221
(N.D.N.Y. 2009) (citing 20 C.F.R. 8§ 404.1545(a)J.o determine RFC, the ALJ must consider
all the relevant evidence, indling medical opinions and facihysical and mental abilities,
non-severe impairments, and [p]laintifégbjective evidence of symptomsStanton v. Astrye
2009 WL 1940539, *9 (N.D.N.Y. 2009)ifmg 20 C.F.R. §§ 404.1545(b)-(eff'd, 370
F. App’x 231 (2d Cir. 2010).

An ALJ should consider “all medical apons received regarding the claimant.”
See Spielberg v. BarnhaB67 F. Supp. 2d 276, 281 (E.D.N.Y. 2005) (citing 20 C.F.R.

§ 404.1527(d). Generally, a treating physician’s oginiis entitled to “controlling weight”
when it is “well-supported by medically acceptablinical and laboratory diagnostic techniques
and is not inconsistent withdlother substantial evidence ihdj case record.” 20 C.F.R.

§ 404.1527(c)(2)see also Estrella v. Berryhil®25 F.3d 90, 95 (2d Cir. 2019) (“[t}he opinion of
a claimant’s treating physician as to the natuksaverity of an impairment is given controlling
weight so long as it is wellepported by medically accigble clinical andaboratory diagnostic
techniques and is not inconsistent with theeosubstantial evidence in the case record”)

(internal quotations and brackeimitted). Thus, “[tlhe opinion of a treating physician is

I This regulation applies to claims filed before Mu2¥, 2017. For claims filed on or after March 27,
2017, the rules in 20 C.F.R. § 404.1520c apply.
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generally given greater weight than thatafonsulting physicighbecause the treating
physician has observed the patient over a lopgaod of time and is able to give a more
detailed picture of the claimant’s medical historgalisbury v. Astrue2008 WL 5110992, *4
(W.D.N.Y. 2008).

“An ALJ who refuses to accord conlling weight to the medical opinion of a
treating physician must considarious ‘factors’ to determine homuch weight to give to the
opinion.” Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 2004). The ALJ must explicitly
consider the Burgesdactors”:

(2) the frequency of examinati and length, nature, and extent
of the treatment relationship,

(2) the amount of medical eadce supporting the opinion,

3) the consistency of the opinienth the record as a whole,

4) whether the opinion is from a specialist, and

(5) whatever other factors tendgopport or contrdict the opinion.
Gunter v. Comm’r of Soc. Se861 F. App’x 197, 199 (2d Cir. 201®ee also Estrella v.
Berryhill, 925 F.3d at 95-96 (“[f]irst, the ALJ musecide whether the opinion is entitled to
controlling weight[;] . . . if theALJ decides the opinion is not éfed to controlling weight, it
must determine how much weight, if any, to gityg [ijn doing so, it mwst ‘explicitly consider’
the . . . nonexclusiveBurgesdactors™). “At both steps, th&LJ must ‘give good reasons in its
notice of determination or decision for theigld it gives the treatg source’s medical
opinion.” Estrella 925 F.3d at 96 (quotingalloran v. Barnhart 362 F.3d at 32Burgess v.
Astrue 537 F.3d 117, 129-30 (2d Cir. 2008) (“[a]ftemsidering the abovactors, the ALJ
must comprehensively set forth [his] reasondlie weight assigned #otreating physician’s

opinion[;] . . . [flailure to provide suclgbod reasons’ for not créthg the opinion of a
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claimant’s treating physician is a ground femand”) (citations and quotations omittedjiison

v. Colvin 213 F. Supp. 3d 478, 482-83 (W.D.N.Y. 2016) (“an ALJ’s failure to follow the
procedural requirement of identifying the reas@or discounting the opinions and for explaining
precisely how those reasons affected the wejgtein denotes a lack stibstantial evidence,
even where the conclusion of the ALJ mayjustified based on the record”) (alterations,
citations, and quotations omitted). “This requiegrhallows courts to properly review ALJS’
decisions and provides informaii to claimants regarding tlgsposition of their cases,
especially when the dispositions are unfavorabkshley v. Comm’r of Soc. Se2014 WL
7409594, *1 (N.D.N.Y. 2014) (citingnell v. Apfel177 F.3d 128, 134 (2d Cir. 1999)).

The record in this case demonstrdhed Bota provided mental health counseling
to Gualano on a monthly basis beginning indder 2015 and continuing through the time of the
administrative hearing in May 2017. (Tr. 2943B3). Gualano also received psychiatric
treatment, including medication managemermtyfryatsynovich during that same general time
period. (Tr. 340-49, 370-78). On April 20, 2017, Batdhored an opinion assessing Gualano’s
work-related mental limitations(Tr. 355-60). In the opinion, Ba opined that Gualano suffered
from post-traumatic stress disordpanic disorder with agoraphahiand unspecified depressive
disorder. [d.). According to Bota, Gualanotseatment included solution-focused,
person-centered talk therapypgnitive behavioral therapy, apgdychotropic medications, which
had resulted in very limited progressd.).

Bota opined that Gualanodao useful ability to functighin her ability to
maintain attention for two-hour segments, mamtagular attendancend be punctual within

customary, usually strict tolemaes, sustain an ordinary rong without special supervision,

2 This phrase was defined to indicate an “extreme limitation, mean[ing] [the] patient cannot perform this
activity in a regular work setting.”ld.).
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work in coordination with or proximity to bers without being undulgistracted, complete a
normal workday and workweek without interrigpis from psychologically based symptoms,
perform at a consistent pace without an uroeable number and length of rest periods,
understand, remember, and carry out detaileducisbns, set realistic goals or make plans
independently of others, deal with stress ofiis&illed and skilled work, travel in unfamiliar
places, and use public transportatiold.)( Additionally, Bota opined that Gualano would be
unable to meet competitive standarissher ability to remember work-like procedures,
understand, remember, and carrywery short and simple instrtiens, accept instructions and
respond appropriately to criticisirom supervisors, get alongtw coworkers or peers without
unduly distracting them or exhibiting behaviogatremes, respond appropriately to changes in a
routine work setting, deal with normal wasltess, be aware of nmoal hazards and take
appropriate precautions, and interact appately with the general publicld(). Bota indicated
that Gualano was seriously limiteid her ability to make simple work-related decisions and ask
simple questions or request assistance, and méedi but satisfactory in her ability to maintain
socially appropriate behaviond adhere to basic standardsiehtness and cleanlines#d. )

In the opinion, Bota indicated th@ualano’s limitations were caused by her
“significant anxiety angbanic attack symptoms,” which pesged a barrier to Gualano’s thought
process, interaction with ot and daily functioning.ld.). Bota also opined that Gualano’s
symptoms prevented her from leaving heme except for medical appointmentkl.)( Bota

indicated that Gualano’s psychiatric impaintecaused headaches, ¢hgsn, shortness of

3 This phrase was defined to mean the “patiemagsatisfactorily perform this activity independently,
appropriately, effectively and on a sustd basis in a regular work settingld.j.

4 This phrase was defined to mean the patient’s “ability to function in this area is seriously limited and
would frequently be less than satisfactory in any work setting.). (

8



breath and arm pain, and she expddhat Gualano would be absé&aim work more than four
days per month.lq.). According to Bota, Gualano sufézl from marked limitations in her
ability to engage in divities of daily living and maintain socialihctioning and concentration,
persistence and pacdd.j. She opined that Gualano was unable to function independently
outside the home and was urehd engage in full-time competitive employment.)( On

April 25, 2017, Yatsynovich “read and apprdvéhe opinion authored by Gualand(Tr. 369).

In his decision, the ALJ summarized in cursory fashion records of Gualano’s
appointments with Yatsynoviatontained in the recoftinentioned without discussing the
opinion authored by Bota, as well @s opinion authored by a stagency consultant Dr. Tzetzo
(“Tzetzo”), a non-examining physician, and mesgensively summarized an evaluation and
report provided by state agency consultant3isan Santarpia (“Santarpia”), an examining
psychologist. (Tr. 19, 21-22). tithately, the ALJ gave some vgiit to the opinions of the state
agency consultants Tzetzo and Santarpia artte"iteight” to the opinion authored by Bota.
(Tr. 22).

With respect to his weighingf Bota’s opinion, the ALJ stated:

The standard form checklist by thiaimant’s LMHC is also given

little weight. Ex. 10F. Theasirce is an unacceptable medical

source, and the limits are unsuppdrtstatus checks were well

below mild and suggested only a few symptoms. Ex. 7F, pp. 3, 5,

7. There are no medical signsiliess commensurate with

limitations assessed in this forms the courts have long

recognized, form reports, in whiehsource’s only obligation is to
fill in a blank or check off a box, aentitled to little weight in the

5 The opinion authored by Bota and submitted into the record is virtually identical to the opinion authored
by Bota and approved by YatsynovictCofnpareTr. 355-60with Tr. 364-69). The only apparent difference is that
guestion 21 (“what is the earliest date these limitations apply?”) is completed on the opinion approved by
Yatsynovich. Id.).

5 It does not appear that Bota’s notes from hemghesessions with Gualano are contained in the record.
The ALJ should consider whether to attempt to obtain those notes on remand.
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adjudicative process. . . . The same checklist was then co-signed by
a doctor, but the probative vgiit does not change. Ex. 11F.

(Tr. 22).

Gualano challenges the ALJ’s weighiofigthe opinion authored by Bota and
cosigned by Yatsynovich on the grals that the ALJ failed to pperly treat the opinion as one
from a treating psychiatrist. (Docket ## 9-11at22; 15 at 1-4). The government does not
appear to dispute — nor shdut — that the opilon should be assesbander the treating
physician rule because Gualano’s treating psitdbt reviewed and cosigned the report.
(Docket # 14-1 at 16-18%ee Fritty v. Berryhill2019 WL 289779, *4 (W.D.N.Y. 2019) (“where
the opinion is co-signed by a treating physician, . . . the opinion should be evaluated as having
been the treating physician’s opinipinternal quotations omittedXing v. Comm’r of Soc.
Sec, 350 F. Supp. 3d 277, 282 (W.D.N.Y. 2018) (“noadiisource statements cosigned by a
treating physician should be evaluated asritabeen the treatg physician’s opinion”)
(quotation omitted). Rather, the government ra@ans that, in accordance with the treating
physician rule, the ALJ provided good reasongdfeclining to give the opinion controlling
weight. (Docket # 14-1 at 16-18).

The fallacy in the government’s positignthat it assumes, without discussion or
support, that the ALJ did in fact apply the tregtphysician rule to thepinion. Little in the
decision, however, supports tlesumption. For instance, the ALJ does not mention or recite
the treating physician rule or k®nsiderations in the decisiorlthough the failure “to refer
explicitly to each regulatory famt in determining the weight @ssign to a treating physician’s
opinion” does not warrant remand where teeision, read in its einety, supports the
conclusion that the ALJ “conscientiously applted substance of the treating physician rule,”

Jasen v. Comm’r of Soc. Se2017 WL 3722454, *11 (W.D.N.Y. 201 Aee Estrella925 F.3d
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at 96 (“failure to ‘explicitly’ apply thdBurgesdactors when assigning weight . . . is a procedural
error” but does not require remand if “a searching review of the recaudeaqthe court] that

the substance of the treating physician rule madraversed”) (internal quotations omitted), |
cannot conclude that the ttegy physician rule was progg applied in this case.

Not only is any explicit reference toetlreating physician considerations absent
from the decision, but so too is any discusslemonstrating that th&LJ was aware of and
weighed those considerations. For exampleshawe in the decision does the ALJ discuss the
“frequency, length, nature and extef treatment” that Yatsyvich provided to GualandSee
e.g, Estrella 925 F.3d at 97 (failure to address relaship between treating source and claimant
is “especially relevant” because this facta 6f heightened importance” in cases involving
mental illness). In fact, the ALJ refers to Yatsynovich merely as a “doctor,” rather than as a
psychiatrist with specialized knowledgéating to mental health impairments.

As the ALJ made clear, an opinion frddpta was not entéd to controlling
weight because Bota was an “unacceptabléicaésource.” (Tr. 22). He discounted her
opinion because it was remdd in a “checklist” formdtand because the limitations assessed
were not supported by the “status chécksorded in the treatment notesd.). Although the
ALJ acknowledged that Yatsynovichsigned the opinion, he observedtthis facidid not alter
the “probative weight” of the opinionld;). This ambiguous obseation provides no insight
into whether the ALJ recognized that Yatsynoigdhignature on Bota’s opinion transformed the

opinion into one authored by an acceptable medmaice and thus entitled to controlling weight

7 Although Bota’s opinions were provided in a form that required her to “check” various boxespshe als
provided narrative explanations to support her opinions. For instance, with respecbpinions that Gualano
suffered from significant impairments in her mentaligtto engage in unskilled work, Bota indicated that
Gualano’s limitations were caused by her anxiety and panic attack symptoms, which were barrierstglier th
process, interactions with others, and daily functioning. 337). In any event, “it is well settled that the use of [a
check-box] form is not a valid reason to reject an otherwise relevant opiriewis v. Colvin2018 WL 1044562,

*3 (W.D.N.Y. 2018).
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provided it was well-supported by and mmtonsistent with the recofdSee Lewis v. Colvjn
2018 WL 1044562 at *3 (“[a] treating physician’s ojoin — regardless of whether the physician
authored the opinion, or cosigned-its entitled to controlling weight if it is well supported by
medical findings, and is not inconsistent with other substantial evidence”).

In the absence of any further dissios of the signiftance of Yatsynovich’s
signature, it is unclear whether the ALJ consdethe opinion to be from an acceptable medical
source and entitled to assessmender the treating physician rul&ee Johnson v. Colvig016
WL 659664, *3 (D. Conn. 2016) (“the co-signing[tife] opinions by a physician raises the
prospect that they should be evaluated undetréating physician rule[,] . . . [and] the ALJ
should have explained whetherrat [he] considered these opinions to be the opinion of an
appropriate medical source, and if not, theryfinternal quotations omitted). Because | am
unable to conclude that the Atgdcognized the applicaliil of the treating phyisian rule or that
he applied it to Yatsynovich’s opimdn this case, remand is requirealdwin v. Colvin 2016
WL 7018520, *10 (D. Conn. 2016) (remanding where Ath.J failed to address “the import of”
the physician’s signature and the [c]ourt washlm#o determine whether the ALJ applied the
treating physician rule)lohnson v. Colvin2016 WL 659664 at *3 (reamding where it was not
clear whether the ALJ gfied the treating physician rule tioe cosigned opinion; “[a]fter
acknowledging in passing that the opinions waresigned by a physician, the ALJ . . . made no
mention of the treating physician rule[,] .[and] [w]hile the ALJ does discuss whether the

opinions are inconsistent with other evideribe, ALJ did not make any finding as to whether

8 The record suggests that the ALJ was aware that Yatsynovich was a treating psychiatrist — indeed, he
referred to Yatsynovich as “an acceptable medical sourseivikere in his decision (T8 (citing Tr. 361-62)), and
during the hearing he recognized that “the psychiatrist” reviewed and approved Bota’s opindgh).(What is
unclear is whether the ALJ understood that Yatsynovich’s review and approval of the opinizad application
of the treating physician rule to the opinion and, if so, whether it was actually applied in this case.
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the ALJ considered [the cosigned opinionshéothose of an acceptable medical sourcese;
also Alexander v. Comm’r of Soc. S&014 WL 7392112, *6 (D. Vt. 2014) (remand is
necessary where “[tlhe courtro#ot be confident that [plaiffifj received the treating physician
rule’s procedural advantages, nor can it concthdethe substance ofélireating physician rule
was not traversed”) (internal quotations and brackets omieaitiago v. Comm’r of Soc. Sec.
2014 WL 4793448, *13 (E.D.N.Y. 2014{the [c]ourt is nd confident that the ALJ properly
adhered to the treating physician rule, and ehier constitutes an independent ground for
remand”).

Having concluded that remand isvamted, | decline to reach Gualano’s
remaining contentionsSee Erb v. Colvi2015 WL 5440699, *15 (W.D.N.Y. 2015) (declining
to reach remaining challenges to the RFC emedibility assessments where remand requiring

reassessment of RFC was warranted).

CONCLUSION

For the reasons stated above, the Commissioner’s motion for judgment on the
pleadings(Docket # 14)is DENIED, and Gualano’s motion for judgment on the pleadings
(Docket # 9)is GRANTED to the extent that the Commissiosedecision is reversed, and this
case is remanded to the Commissioner pursuat t10.S.C. § 405(g), sentence four, for further
administrative proceedings consistent with this decision.

IT IS SO ORDERED.
s/Marian W. Payson

MARIAN W. PAY SON
UnitedStatesMagistrateJudge

Dated: Rochester, New York
December 5, 2019
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