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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

KIRK WINTERS,
DECISIONAND ORDER

Raintiff,
18-CV-1049L

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

PRELIMINARY STATEMENT

Plaintiff Kirk A. Winters (“Winters”) appealfom a denial of his application for a period
of disability and disability inswnce benefits (“DIB”) by the Comssioner of Social Security (the
“Commissioner”). The action isne brought pursuant to 42 UCS.§ 405(g) to review the
Commissioner’s final determination.

On May 21, 2015, Winters filed an application B, alleging an inability to work since
May 19, 2014. (Tr. 106, 11¥)On November 2, 2015, the SocBscurity Administration denied
Winters’s application, finding thdte was not disabled. (Tr24-35). Winters requested and was
granted a hearing before an administrative jladge. (Tr. 138-52).Administrative Law Judge
Stephen Cordovani (the “ALJ") conductedethearing on December 21, 2017, at which both
Winters and vocational expert Timothy Janikowgkie “VE”) testified. (Tr.53-105). In a
decision dated February 28, 2018, the ALJ foundWiaters was not disableahd was not entitled

to DIB. (Tr. 12-27). On July 26, 2018, the Apme@buncil denied Winters’s request for a review

1 References to page numbers in the Administrativendaript (Dkt. # 12) utilize the internal Bates-stamped
pagination assigned by the parties.
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of the ALJ’s decision, making ¢hCommissioner’s decision final(Tr. 1-6). Winters then
commenced this action on September 24, 2018 rspedview of the Comissioner’s decision.
(Dkt. # 1).

Currently pending before the Court are theipa’ motions for judgment on the pleadings
pursuant to Rule 12(c) of the Federal Rules ofl@rocedure. (Dkt. ## 9, 14). For the following
reasons, Winters’'s motion (Dkt. # 9) is grantedhi® extent that this the matter is remanded for
further proceedings, and the Commissiosieross motion (Dkt. # 14) is denied.

DISCUSSION

l. Relevant Standards

Determination of whether a claimant is disablthin the meaning of the Social Security
Act follows a well-known five-step sequential evaluation, familiarity with which is presuesl.
Bowen v. City of New Yqrk76 U.S. 467, 470-71 (1986ke als@0 C.F.R. 88 404.1520, 416.920.
The Commissioner’s decisidhat a plaintiff is notlisabled must be affirmed if it is supported by
substantial evidence, and if the ALJ applied the correct legal standgedd42 U.S.C. § 405(g);
Machadio v. Apfel276 F.3d 103, 108 (2d Cir. 2002).

. The ALJ’'s Decision

Here, the ALJ applied the seqti@hanalysis. At step one,dlALJ found that Winters had
not engaged in substantial gainful activity since May 19, 2014 — the alleged onset date. (Tr. 14).
At step two, the ALJ found th&V¥inters had the following severe impairments: obesity, vertigo,
migraine headaches, anxiety disamcdepressive disorder, right édgaring loss, obstructive sleep
apnea, and occipital neuralgia. (Tr. 14-15). ste&p three, the ALJ fourtlat such impairments,
alone or in combination, did not meet or metljcaqual a listed impairment in Appendix 1 to

Subpart P of Part 404 of the relevant regjohs (the “Listing9. (Tr. 15-16).



Next, the ALJ determined that Winters retdrthe residual functional capacity (“RFC”)
to perform sedentary work witihe following limitations: frequentlimbing of ramps and stairs;
occasional bending, kneeling, squatting; no balancirmgawling; no ladders, ropes, or scaffolds;
no working on uneven ground; no working arouadd noises, unprotected heights, or moving
mechanical parts; no operating heaguipment or machinery; no accommodatfordf task up
to 10% of the work day; no supervisor dsti@ccasional independedecision-making and
changes in work routine and processes; notgiroduction quotas; and grirequent interaction
with supervisors, co-workersnd the general public. (Tr. 16).

At step four, the ALJ found that Winters could not perform any of his past relevant work.
(Tr. 20-21). Finally,at step five, the ALJ determined that based on the VE’s testimony and
Winters’s age, education, work experience, RRC, Winters could pesfm other jobs existing
in significant numbers in thnational economy, specificallgrder clerk (DOT # 209.567-014),
laminator | (DOT # 690.685-258), and benband (DOT # 715.684-026).(Tr. 21-22).
Accordingly, the ALJ found that Winters waset disabled under the Act. (Tr. 22).

. Winters’'s Contentions

Winters contends that the ALJ’s determinatibat he is not disabled is not supported by
substantial evidence and is the product of legalefDkt. ## 9-1, 18). Fst, Winters argues that
the ALJ failed to sufficiently develop the radhistrative record and relied on his own lay
interpretation of the medical ielence in place of competent medical opinions in making the RFC

assessment. (Dkt. ## 9-1 at 20-23; 18 at.2-@econd, Winters contends that the ALJ

2 Itis not clear what this limitation means. Howevethatadministrative hearing, the ALJ's hypothetical to the VE,
which was substantially adopted by the ALJ in formutatidinters’s RFC, included “no accommodation visually.”
(Tr. 101).

3



mischaracterized the evidence of record in deteéng that Winters could maintain work activity
on a regular and continuing bas{®kt. ## 9-1 at 2429; 18 at 7-9).
IV.  Analysis

| turn first to Winters’s contention that bysdounting all medical opions in the record,
the ALJ rendered an RFC based upon his own lay interpretation of the medical evidence. On this
record, | agree with Winters.

“[A]n ALJ is not qualified to asess a claimant’s RFC on theisaof bare medical findings,
and as a result an ALJ's detenation of RFC without a medicaldvisor's assessment is not
supported by substantial evidenceDailey v. Astrue 2010 WL 4703599, *11 (W.D.N.Y.)
(quotations omitted)report and recomnmalation adopted by010 WL 4703591 (W.D.N.Y.
2010). “Accordingly, although the RFC determinati®an issue ierved for the Commissioner,
where the medical findings in the record memdiggnose the claimant’'s exertional impairments
and do not relate those diagnoses to specific rddialnctional capabilities, as a general rule, the
Commissioner may not makiee connection himself.Oswald v. Comm’r of Soc. Se2019 WL
2610711, *6 (W.D.N.Y. 2019) (alterations and quotations omiti@ehord Quinto v. Berryhill
2017 WL 6017931, *12 (D. Conn. 2017A¢ ALJ is prohibited from ‘playing doctor’ in the sense
that ‘an ALJ may not substitute his own judgméor competent medical opinion™) (citation
omitted).

Here, as the Commissioner acknowledges Athé discounted every medical opinion in
the record. Initially, the ALJ analyzed variosistements made by Dr. Lixin Zhang (“Zhang”),
Winters'’s treating neurologist &8ENT Neurologic Institute (“DNT”), who treated Winters for
dizziness, sleep issues, headaches, and neurofRéigvant here, Zhang performed a “Balance

Performance Evaluation” of Winters on Septem®@, 2014. (Tr. 614-15). The results of that



evaluation indicated that Winters had “difficuliy effectively utilizing information from
vestibular system to maintain upright balacoatrol,” which could range from “a mild degree”
to a “severe” degree. (Tr. 614).

As far as the resulting functional impact,. Qihang provided a two-sentence opinion:
“Individuals with impaired vestibular function germ normally on firm support surfaces and/or
in the presence of strong visual cues. Thel, Wowever, experience instability on irregular
surfaces, in low light conditions amdactive visual environment.”ld.).

The ALJ gave this opinion “partial weight(Tr. 20). Specifically, the ALJ gave “great
weight to the majority of the statement gsvias] based on a treating relationship, thorough testing
and [was] consistent witthe overall record.” I(l.). However, the ALJ gavdittle weight” to the
second sentence of the opinion because in his ‘aetwyithout citing any record evidence, it was
“not supported by the treatingaord or activity level.” Ifl.). In other words, the ALJ credited the
first sentence of Zhang'’s opinioand discounted the second sentence.

The ALJ also weighed statements by dfpan May 2015 treatment notes and in a
November 2017 letter pertaining Winters’s disability applicain. At an @pointment on May
7, 2015, Zhang reported that Wintdrad been unable to work foine last year “because of
dizziness and vertigo which continue[d] to get vedrs(Tr. 650). Winters indicated that “[a]ny
kind of activity like mowing the lawn” made rhiinstantly dizzy and experience vertigdd.).
Zhang also detailed that Winters experienceekst restless leg syndrome, and insomnia, none of
which showed improved with medicatiord.j. At that time, Zhang oped that he did “not know
anything further [he] c[ould] offerto Winters, so he referred hitm psychiatrist Dr. Sanjay Gupta
(“Gupta”) at DENT. [d.). Zhang also opined that Wintezsuld not “function working at this

point,” and indicated that he wouldmport Winters’s disability applicationld().



Almost two years later, on November 21, 2017, Zhang submitted a note in support of
Winters’s disability application(Tr. 897-98). Zhang indicatedahhe had been treating Winters
since September 2014, when Wintmisially presented for chronidizziness. (Tr. 897). Zhang
detailed Winters’'s symptoms, which consisted of dizziness episodies) [26-15 minutes with
nausea, headaches, and photopholg). (After testing, Zhang explaed that Winters’s dizziness
“was diagnosed as a combination of migraineaissed vertigo and chronic subjective dizziness.”
(Id.). Zhang also indicated that Winters haklistory of “underlying mood disorder and ha[d] a
diagnosis of bipolar disorder,” for whidVinters was “still se[ling]” Gupta. (d.).

Zhang also mentioned Winters’s “severe piai neuralgia,” which caused headaches.
(Id.). Zhang indicated that Winters's headactvwese “responding to the occipital nerve blocks
and [Winters had] been getting them every 6-8 weekHsl.). (According to Zhang, as recently as
November 9, 2017, Winters had realtconstant dizziness, imbalance, headaches, and difficulty
falling asleep, and had frequent nausea and vomitiaig).. (

In Zhang’s view, Winters’s “problems [werefambination of occipital neuralgia, chronic
dizziness plus underlying mood diders, [and] [Zhang] ha[d] nébund the be[st] way to manage
[the problems].” Id.). Although Zhang indicated that mediion helped manage Winters’s pain
and improve his symptoms, Zhang stated that /&g “symptoms would¢ertainly worsen with
any kind of stress, including financial stress(Tr. 897-98). Zhang therefore opined that
“[n]eurologically, [he did] not believe [Wintefswas] able to work, plus his psychiatric
problems,” and that, in Zhangisew, Winters was “completely dptally disabled, which could
be permanent.” (Tr. 898).

The ALJ gave “little weight” to Zhang’s 20E,d 2017 opinions. (Tr. 20). According to

the ALJ, Zhang's statements were issues of digabeserved solely for the Commissioner, they



were inconsistent with the “overall treant record,” which “show[ed] normal physical
examinations of [Winters]”i¢. (citing Tr. 902-956)), and Wintsis activity level “reflect[ed]
abilities in excess” of those opined by Zhaitg ét 20).

In addition, the ALJ discounted the weight assigned to a lettieen by Winters’s treating
physician, Dr. Ernesto Diaz-OrdaZ)faz-Ordaz”), in support of Wintets disability application.
(Tr. 20). On November 21, 2017, Diaz-Ordaz inthdathat Winters hadeen a “long-standing
patient” who was diagnosed with “chronic righastoiditis, conductive hearing loss of the right
ear and multi-sensory dizziness.” (Tr. 90Miaz-Ordaz stated that Winters had “undergone
multiple diagnostic tests and surgical proceduremiattempt to manage his condition,” but that,
in Diaz-Ordaz’s view, Winters'’s “dizziness [was}dbling and he has beenable to work for the
past several years.Id(). Diaz-Ordaz opined that Wintenad “maximized medical management”
and there were “no additional surgical options available to hird’). (Diaz-Ordaz ultimately
opined that although Winters was treatment complrentould not work due to his dizziness, and
Diaz-Ordaz did “not expect any changeimprovement in his condition.”ld.).

The ALJ gave this statement “little weight(Tr. 20). In the ALJ’s view, Diaz-Ordaz’s
opinion regarding Winters’s levalf disability was not consistent “with the overall treatment
record or activity level, including [Winters’s] éiby to shop, cook, drive, go for walks, split wood,
bow hunt and fish.” I¢l. (citing Tr. 393-442, 599-607, 902-56)).

Furthermore, the ALJ gave “little weightd two opinions of Whters’s treating nurse
practitioner at DENT, Danielle Tabbi (“Bai”), ANP. (Tr. 20 (citing Tr. 827, 849%). On

November 28, 2016, Tabbi evaluated Winters domplaints of dizziness, gait abnormality,

3 It appears that Tabbi subsequently changed her name to Danielle GriSantpafeTr. 827 (treatment note from
November 2016, signed by Danielle M. Tabbi, AN#th Tr. 824 (treatment note from June 2017, signed by Danielle
M. Grisanti, ANP)). The ALJ refers tihese notes as if written by the sapeeson, and the Court will do the same,
referring to the nurse, as the ALJ does, as Tabbi.
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insomnia, headache, and bipolar disorder. (Tr..84M)that time, Winters reported that he felt
worse since his prior appointment on October2D16, and that, on a regular basis, his stress had
been causing him to wake up in the morning with feelings of nausea and vomiing W(inters

also stated that when his ssevas high, his dizziness was “much more prominent” and made him
feel unsteady and imbalanced, dhdt he experienced dizzinégveryday throughout the day.”
(Id.). His dizziness caused him to use a walkstick and to sleep in a reclinetd.].

Tabbi's examination of Winters revealddrgely normal results, except for “some
imbalance” with regard to his gait and station. (Tr. 849). However, Tabbi noted that after
“numerous appointments,” treating sources at DENT “continue[d] to struggle to make any notable
progress in improving [Winters’s] dizziness and gait abnormalityid.).( Tabbi opined that
Winters maintained “no ability to work at this #nand no anticipated ability to work in the future
due to the continued severity of his dizziness,” which was caused by “multiple factdrk.” (

In addition, at an appointment on June 8, 20Bhbi similarly opined that Winters could
not work due to his continuing symptoms dizziness spells, which Winters reportedly
experienced five timer per week with nausea amditiog. (Tr. 826-27). Tabbi stated that treating
sources at DENT had been “attempting to cdnidinters’s] symptoms for quite some time
without significant improvement.” (Tr. 827).

The ALJ gave these opinionsttle weight” because “[s]ucbpinions [were] conclusory
on an issue reserved to the commissioner ande]weconsistent with [Winters’s] activity level
including his ability to shop, cookive, go for walks, split woodyow hunt and fish.” (Tr. 20).

Finally, the ALJ gave “some weight” to statgency consultant G. Kleinerman’s October
15, 2015, opinion, noting that “[e]vidence submittedted hearing level more clearly reflects

[Winters’s] functional limitations.”(Tr. 20 (referencing Tr. 106-16)).



Ultimately, the ALJ reasoned that while Winters “may experience some limitations of
activity due to her [sic] physical and mental limiteus . . . [t{he medical evidence, showing rather
routine and conservative management of [Wsit¢ conditions, simply d[id] not establish
physiological abnormalities, which would limit [Wars’s] daily activities to the debilitating
degree alleged or preclude [Winters] from perfornahthe [RFC] assessed above.” (Tr. 20). The
ALJ, after discounting all these opinions, then fedma rather highly detadl RFC and determined
that Winters could perform sedentary work with various exertionahandxertional limitations.

“While in some circumstances, an ALJ nmagke an RFC finding without treating source
opinion evidence, the RFC assessment will be @afft only when the record is ‘clear’ and
contains ‘some useful assessment of themdai’'s limitations from a medical source.”
Muhammad v. Colvir2017 WL 4837583, *10 (W.D.N.Y2017) (citation omitted).

Here, the record does not clearly set fortmisfis’s capabilities in light of his several
severe impairments, and by discting all the medical opinions the record, the ALJ was without
a useful assessment of Winters&pabilities from a medical source. As a result, the detailed RFC
was not supported by lsstantial evidence.

For instance, the ALJ points to Winters’©fmal physical examinations” when presenting
to treating physician Dr. Gregodehrio (“Jehrio”) as evidenceahZhang’s restrictive opinions
were not consistent wittme overall record. (Tr. 20). The Alnotes that Winters’'s examinations
with Jehrio revealed “no postural tremor in haadd arms bilaterally, normal finger-nose-finger,
normal rapid alternative movements and ragigthrmic movements, normal pouring test, no
difficulty to rise from sitting position, no freem, shuffling, or stooped gait, normal arm swing
symmetrical and rhythmic and normal tandem wegKR (Tr. 19 (referening Tr. 902-56)). Yet it

is unclear the relationship of these “normal physsalminations” to Winters’s impairments, such



as migraines, dizziness, and anxiety, or to Zhang’'s opinion that stress will “certainly” cause
Winters’s dizziness to worsekee, e.gOswald 2019 WL 2610711 at *7 (“Moreover, the benign
examination findings noted by the ALJ — intaxordination, 5/5 upper and lower extremity
strength, intact extrenyitsensation, normal gait and abilityambulate without assistance device,

get on and off an examination taldguat, rise from a chair with ndfitulties — bear little, if any,
relationship to his headache antigae, two of the symptoms thedused him the most significant
problems.”). In other words, Jehrio’s examiaatfindings provide neither clarity nor a useful
assessment of Winters'’s limitations specific to his impairments.

Nor does Winters'’s activity level provide theGty needed in this case to enable the ALJ
to render an RFC without a medical assessnoérWinters’s limitations. Indeed, the ALJ
consistently relied on Winters’s stated actestiof shopping, cooking, dimg without difficulty,
going for walks, splitting wood, bow hunting, and fig to show that Winters was not as limited
as he alleged. (Tr. 19-20). Yet the ALJ coneetly failed to acknowledg@/inters’s difficulties
in performing some of these activities.

For example, at the time of the administrathearing in 2017, Wiets had not cut wood
in four years, since realizing thia¢ could not do it anymore becaitseattled [him] to [his] core”
and made him “feel like [he] set [him]self back(Tr. 92-93). Moreover, at the hearing, Winters
revealed that he had not bow hunite@bout five years due to thesrgtance of théow. (Tr. 97,
927). Winters also had trouble fishing the last thmeevent out on the water, as it caused him to
experience dizziness, and crehtsome major issue.” (T©5, 857). In addition, Winters’s
dizziness and vertigo clearly affedthow he approached drivingyntrary to the ALJ’s statement

that Winters could drive “witout difficulty.” (Tr. 99).
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Let alone the ALJ’s overstatement of Winteralslity to perform these activities, in my
view, these activities “hardly address the moretfamental question” of whether Winters’s severe
impairments “would limit his ability to do any activities on a full-time basi@swald 2019 WL
2610711 at *7see also Harris v. Colvinl49 F. Supp. 3d 435, 445-46 (W.D.N.Y. 2016) (“a
claimant’s participation in the activities afaily living will not rebut his or her subjective
statements of pain or impairment unless theredeffihat the claimant engad in those activities
for sustained periods of time coarpble to those reqed to hold a sedentajob.”) (alterations
and citation omitted).

| am also of the view that this is not a ede/here the medical @ence shows relatively
little physical impairment,” such that the ALpermissibly can render a common sense judgment
about functional capacity eventhwut a physician’'s assessmentiouse v. Astrue2013 WL
422058, *4 (N.D.N.Y. 2013) (quotations omittedAs noted by the ALJ at step two of the
sequential analysis, Winters haglveral severe impairments, inding obesity, vertigo, migraine
headaches, anxiety disorder, depressive disordét, ear hearing loss, obstructive sleep apnea,
and occipital neuralgia, and the ALJ assessetharaestrictive and detailed RFC based on these
impairments.  (Tr. 14, 16). Moreover, Wan$ received significant treatment for these
longstanding impairments from multiple treatisgurces, perhaps indicative of the complicated
nature and causes of some of the impairmesee, e.gZayas v. Colvin2016 WL 1761959, *4
(W.D.N.Y. 2016) (ALJ could notrender a common-sense judgmh regarding claimant’s
functional capacity where claimant “had several complicated and longstanding impairments”).

For all these reasons, then, the RFC in this case required a competent medical assessment
of Winters’s functional capabilities, either froome of the several tre|ag sources, a medical

expert, or a consultative exaram Accordingly, by discountingll medical opinions of record,
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and without ordering a consultative examinationihters, the ALJ was left without a proper
assessment of Winters’s limitations, causing the ALJ to improperly render an RFC assessment
based on his own lay opinion. Under the circumstances of this case, remand is required for the
ALJ to resolve the gaps credtin the medical recordee, e.gOswald 2019 WL 2610711 at *6-

8 (where claimant suffered from severgairments including, among other things, headaches,
fatigue, and generalized anxiety disorder, RF& not supported by substantial evidence and
remand was warranted for further developmenhefrecord where ALJ substantially discounted

or rejected all the opinion ewdce of record, leaving the ALwithout a competent medical
opinion supporting the RFC assessment).

As other courts have recognized when remanéquired in similar circumstances, there
are “many avenues available to the AJfill the gap in the record.”Covey v. Colvin204
F. Supp. 3d 497, 507 (W.D.N.Y. 201&)ere, the ALJ could request additional information from
a treating source regarding Wirgeyr functional capabilities, he could obtain a state agency
consultative examination, and/or he coulduest an opinion from a medical expegee id. On
remand, then, the ALJ should further develop thertetmobtain a medical opinion as to Winters’s
physical and mental limitations using whever of these methods are appropriate.

The RFC is not supported by substantial evigeand remand is required for the ALJ to
further develop the record. garding Winters’'s second argumgehnote only inpassing that |
agree the ALJ at least oversttihe evidence regarding Wintessability to perform certain
activities of daily living in determining that Winters could maintain work activity on a regular and
continuing basis, as mentionatdove. Therefore, on remandetALJ should also reassess the
extent to which Winters can perform these activitesl how his ability tperform these activities,

when accurately assessed, affects his RFC.
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CONCLUSION
For the reasons set forth above, | find ttieg ALJ’s decision was not supported by
substantial evidence. Winters’s motion fadgment on the pleadings (Dkt. # 9\GRANTED,
the Commissioner’s motion for judgmennt the pleadings (Dkt. # 14)I¥ENIED, and the matter

is remanded for further proceedings consistent with this decision.

0 A

DAVID G. LARIMER
United State<District Judge

IT 1S SO ORDERED.

Dated: Rochester, New York
March 5, 2020.
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