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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MAZEN IDO,
Plaintiff,
V. Casett 1:18¢v-1053DB

MEMORANDUM DECISION
AND ORDER

COMMISSIONER OFSOCIAL SECURITY,

w W @D W w W W W W

Defendant

INTRODUCTION

Plaintiff Mazen Ido(“Plaintiff’) bringsthis action pursuant to the Social Security @le
“Act”), seeking review of the final decision of the Commissioner of Social Sedtinigy
“Commissioner”that deniedis application foiDisability Insurance Benefits (“DIB”) under Title
Il of the Act.SeeECF No. 1. The Court has jurisdiction over this action under 42 U.S.C. 88 405(g),
1383(c) and the parties consentedoroceed before the undersigned in accordance with a standing
order 6eeECF No. 12).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(ceeECF Nos9, 11. Plaintiff also filed a replySeeECF No. 13.For the reasons
set forth belowPlaintiff’'s motion(ECF No.9) is DENIE D, and the Commissioner’s motion (ECF
No. 11) is GRANTED.

BACKGROUND

On March 5, 2015Plaintiff protectivelyfiled his DIB application,alleging a disability
beginningJanuary 23, 201{the disability onset date), based on: back injury, neck injury, left
shoulder injury, and chronic migraines causing stearhimemory loss and reduced/blurry vision.

Transcript (Tr.)283.Plaintiff allegesa workrelated injury in January 201%r. 52, 391-393.He
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was 36 years of age on ttate last insure{September 302016.* Tr. 23,37. He had a college
education and paselevant work experience as an electronics technician, medical shuttle bus
driver, and laborefTr. 66-67.

Plaintiff's claim wasinitially deniedon April 15, 2015 after whichhe requested a
administrativehearing Paintiff appeared and testified avideo hearing held on August 4, 2017.
Tr. 22. Administrative Law Judgé&lizabeth Ebne(the “ALJ") presidedover the hearindgrom
Falls Church, Virginia.ld. Plaintiff appeared and testified in Buffalo, New Ypr&nd was
represented bgarol A. Brent, an attornefgeth Crain an impartial vocational expdfVVE”) also
appeared and testified at the hearidg.The ALJ issued an unfavorable decision on August 30,
2017, finding Plaintiff not disabledTr. 22-39. On August 3, 2018, the Appeals Council denied
Plaintiff's request for reviewTr. 1-6. The ALJs decision thus became the “final decision” of the
Commissioner subject to judicial review under 42 U.S.C. 8§ 405(g).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and veer®rbas
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means such relevant evidence as a reasonable mindoceghtas

adequate to support a conclusioltdran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations

I The record indicateBlaintiff was workingin November 2016. Tr. 569. 531.
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omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).
.  The Sequential Evaluation Process

An ALJ must follow a fivestep segential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yoi&76 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engaged intsallgstiaful
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés§ 404.1520(c). If the
claimant does not have a severe impairment or combination of impainmeeiisg the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria ad listed impairment in Appendix 1 of Subpart P of Regulation No. 4 (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofregList
and meets the durational requirement, the claimant is disdtle§.404.1509. linot, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitations for the collective
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).

If the claimant can perform such requirements, then he or she is not diddbléde or she



cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies
Commissioner to show that the claimant is not disabléed8 404.1520(g). To do so, the
Commissioner must present evidence to demonstrate that timeawmtairetains a residual

functional capacity to perform alternative substantial gainful work whicstseix the national

economy” in light of his or her age, education, and work experie2€eC.F.R. 8§ 404.1560(c).

ADMINISTRATIVE LAW JUDGE'S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke

made the following findings iher August 30, 2017 decision:

1.

The claimant last met the insured status requirements of the Social Security Act on
September 30, 2016;

The claimant did not engage in substantial gainful activity during the periodHr®m
alleged onset date of January 23,2014 through his date last insured of September 30, 2016
(20 CFR 404.157#t seq);

Through the date last insured, the claimant haéblleving severe impairments: Migraine
headaches; mild cervical disc bulging and degenerative disc disease mvih @56 disc
herniation; mild left shoulder impingement; hyperlipidemia; irritable bowel and auck ref
(20 CFR 404.1520(c));

Through the date last insured, the claimant did not have an impairment or combination of
impairments that met or medically equaled the severity of one of the listed impainments
20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526);

Through the date last insured, the claimant had the residual functional capacity tmperfo
sedentary work as defined in 20 CFR 404.1567(&) can lift, carry, push, and/or pull

up to ten pounds occasionally and less than ten pounds frequently, and can sit for up to six
hours and stand and/or walk for up to two hours in an-éight workday. However, after

sitting for forty-five minutes he requires the freedom to stand for one to two minutes
without going off task or leaving the workstation. He can occasionally readineaekeand
frequently reach in all other directions, handle, finger, and operate hand controls. He can
occasionally climb ramps and stairs, balance, stoop, kneel, crouch, and crawl, but can never
climb ladders, ropes, or scaffolds or be exposed to unprotected heights or dangerous
moving mechanical parts. He can tolerate occasional exposure to vibrationsaimiaacl

can work in moderate noise environments and have occasional exposure to bright lights

2“Sedentaryvork” involves lifting no more than 10 pounds at a time and occasionallyglifticarrying articles like
docket files, ledgers, and small tools. Although a sedentary job is defsvene which involves sitting, a certain
amount of walking and standing is @ft necessary in carrying out job duties. Jobs are sedentary ihgvakd
standing are required occasionally and other sedentary criteria are met.
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such as is involved in outside workutbhe can tolerate lighting in normal office
environments. He can perform simple, routine, repetitive tasks not at an assambly i
pace involving simple workelated decision making. He would furtherdfietask no more
than 10 percent of an eight-hour workday in addition to normal breaks;

6. Through the date last insured, the claimant was unable to perform any past releikant wor
(20 CFR 404.1565);

7. The claimant was born on January 1, 1980 and was 36 years old, which is defined as a
younger individual age 18-44, on the date last insured (20 CFR 404.1563);

8. The claimant has at least a high school education and is able to communicate in English
(20 CFR 404.1564);

9. Transferability of job skills is not material to the determination of disability becaus
using the MedicaVocational Rules as a framework supports a finding that the claimant is
“not disabled,” whether or not the claimant has transferable job skillsS&R&241 and
20 CFR Part 404, Subpart P, Appendix 2);

10. Through the dated last insured, considering the claimage, education, work experience,
and residual functional capacity, there were jobs that existed in significaberaim the
national economy that the claimant could have performed (20 CFR 404.1569 and
404.1569(a));

11.The claimant was not under a disability, as defined in the Social Securitst/Acty time
from January 23,2014, the alleged onset date, through September 3h20d#e last
insured (20 CFR 404.1520(g)).

Tr. at22-39.

Accordingly, theALJ determined thafor a period of disability and disability insurance
benefits filed orMarch5, 2015, the claimant was not disabledder sections 216(i) and 223(d) of
the Social Security Adhrough September 30, 2016, the last date insidedt 39.

ANALYSIS

Plaintiff assertshatthe ALJfailed tofully and fairly develop the recordndtherefore, the
RFC was not supported by substantial evider®eeECF No0.9-1 at 8, 17.The Commissioner
argues in respongkatthe ALJsatisfied her duty to develop the recaadd substantial evidence

supports the ALJ’'s RFC assessm&aeECF No. 111 at 9 15.The Commissionefurtherargues

that it is Plaintiffwho failed tomeet his burden afemonstrating disabilityid. at 9.



A Commissionéis determination that a claimant is not disabled will be set aside when the
factual findings are not supported by “substantial evidence.” 42 U.S.C. § 4€&€glso Shaw v.
Chater, 221 F.3d 126, 131 (2d Cir.2000). Substantial evidence has been interpreted to mean “such
relevant evidence as a reasonable mind might accept as adequate to supportiarcdieldhe
Court may also set aside the Commissitndecision when it is based uplegal errorRosa 168
F.3dat77.

While the ALJ has a duty to develop the record, Plaintiff had the burden of dertingstra
functional limitations that precluded any substantial gainful acti8g&g12U.S.C. § 423(d)(5)(A),

20 C.F.R. 88 404.1512(c) (*You must provide medical evidestt®nving that you have an
impairment(s) and how severe it is during the time you say yodisabled. You must provide
evidence, without redaction, showing how your impairmeufifets your functioning during the
time you say you are disabled....”), 404.1545(a)(3) ¢&meral, you are responsible for providing
the evidence we will use to make a finding abgutr residual functional capacity.”); SSR-96;
Bowen v. Yuckerd82 U.S. 137, 146 n.8987).As the Commissionenoted,becausePlaintiff
ultimately bears the burden of proving that he is disabled, the Au#ygo develop the recond

not absoluteSee Lamay v. Comm’r of Soc. Se€862 F.3d 503, 509 (2d Cir. 2009}t is not
unreasonable to require thiaimant, who is in a bettg@osition to provide information about his
own medical condition, to do sdBbwen 482 U.S. at 146 n.5. Further, “where there are no obvious
gaps in the administrative record, and where the ALJ already possesses a comptetdisiaty,

the ALJ is under no obligation to seek additional information in advance of rejectingfa bene
claim.” Rosa 168 F.3dat 79 n.5.Plaintiff herefailed tomeet his burden.

Plaintiff argues eidencefavorableto hisclaimwas“obviously mssing from the record.

ECF No0.9-1 at 9. Plaintiff asserts thateports from chiropractdp. Jordan ConradD.C. (“Dr.



Conrad”) and chiropractor D Cichockj and reports from examiners, Dr. Castro abdnald
Paarlberg(“Dr. Paarlberg”) were not in evidencdd. at 10 (citing Tr. 324325 678-681).A
memorandum of law from Plaintiffs workers’ compensation attorney refereacesitial
evaluation from Dr. Paarlberg and chiropractic treatment with Dr. Conrad. F82X®Zhe State
of New York Workers’ Compensation Board Panel Decisiiierences chopractic treatment
with Dr. Cichocki, as well as an opinion from Dr. Carr, and a report from Dr. Castro. 63679

Despite being represented by counsel, Plaintiff failed to tenderefieets fromthese
providers. In fact, Plaintiff’'s counsel told té¢.J at the hearing that the record was complete
49. It was the ALJ who requested that counsel submit the independent medacaination
(“IME”) from Dr. Carr and left the record open for counsel to do so. F65%4374. Counsel
submitted theéME after the hearing, aralso submitted th&/orkers’ Compensation Board Panel
Decisionthat mentionsheother providersPlaintiff did not tender thesenissing” record$ to the
Appeals Council in connection with his request for review of the ALJ’s decibioi-8. Nor has
heprovided them to this Court in supporto$ appeallf these recordare asmportantasPlaintiff
alleges he should have submitted them duringdbdeninistrative processr & the very leas he
should have alerted the ALJ to their existearel requested that the agency assist him in
attempting to obtain them.

As stated above, the ALJ noted thatiME performed byDr. Daniel Carron October 3,
2014was not in evidencand the ALJ left the record open laintiff's counsel taobtainit. Tr.
64-65. Dr. Carr's IME report wathereafter submittedlr. 673-677 The ALJ expressed her
concern thatdespitesignificantotherevidence related ®laintiff's workers compensation claim

having been submittedneither the claimant nor his representative provided this IME report until

3 The Court notes that while there are references to the recofis.dPaarlberg Castro,Conrad and Cichocki,
Plaintiff has not presented the actual records.



[she] directly requested that they submit it at hearing due to notations in other treatrte=n
referring to this examinatiohTr. 31. As the ALJ noted, Dr. Carssessetino clinical correlatioh
between theadiology imaging, Plaintiff @xaminatiorresults and his subjective complainigr.
675. Dr. Carr opinedhatPlaintiff's subjective complaits were'far out of proportion to objective
findings” with a“significant nororganic overlay. Id. Dr. Carr found naausallyrelated injury
with respectto Plaintiff’'s workers compensation claim and stated hsnfply has nosspecific
myofascial paincomplaints with no structural pathology to explain tHeid. He opined that
Plaintiff was*“not working but [was] certainly capable of workihdjd “not have a disability,
and could“return to work without restrictioris. Id. In sum, Dr. Carr’s report as far from
favorable for Plaintiff's claimAs the ALJ explained, she gakze. Carr’s opinionssomeweight’
to the extenthey were supported by the evidence of record, notwithstandintachéhat he
examined Plaintiff in connection with his workers’ compensation clami36.

With respect to the allegedly missidiropractic treatment notethe ALJ noted that
althoughPlaintiff failed to provide anyecordshe admitted to only attending four sessioms.
30. As for the opinions oDr. Paarlberg and Dr. Castrihe ALJexplained shgave theopinions
“no weight” because all she had was a memorandum draftedPlantiff's Workers’
Compensation litigation referencing thehn. 36-37. Plaintiff argues that “[w]hile it may beroper
for the ALJ to reject hearsay reports on the content of these ogihisims should haveecured
actual evaluation records herseECF No.9-1 at 11. HoweveRlaintiff has not shown that these
records actually exist, much less what they contaunthermore, his speculation that these records
contradicted Dr. Carr’s repour otherwise would hav&upported his claim is insufficient to show
a gap in the record necessary to require remdfateover the ALJ had extensive records

regardingPlaintiff's treatment for his workelated injury,including Dr. Carr’s reportas well as



objective test resultsThus the record was adequate for the ALJ to make a determinti@dn
Plaintiff was not disabledsee Perez v. Chatef7 F.3d 41, 48 (2d Cir. 1996&ee also Jordan v.
Comm’r of Soc. Secl42 F.App’x 542, 543 (2d Cir. Sept. 8, 2005) (no failure to develogtoed
where claimans counsel volunteered to obtain the records, the ALJ kept the mmemdo allow
supplementation of the record, counsel stated that there was nothing fugildy &md claimant
did not request the ALJ’s assistance in seguadditional evidence).

Plaintiff also argues the AlLdrred byfailing to recontactPlaintiff’s treatingorthopedist
Ross Sherban, M.[¥: Dr. Sherbal), “based oriDr. Sherban’sppinion that Plaintiff was totally
disabled, andlby failing] to secure a psychiatric opinion concerning Plaintiff's anxiety and panic
disorders."ECF No. 91 at 9. Dr. Sherban treated Plainb&ginning in 2014 and throughout the
relevant period. Tr. 32356 54164; 57792; 593600. An ALJ “may” recontact a claimant’s
treating physician if the ALJ decides that #nadence is insufficient to determine whether the
claimant is disabledSee20 C.F.R. 804.1520b(c)(1), (c)(3). The regulations, howeder,not
mandate recontacting a treating physiclarthis casePlaintiff has failed to establish that the ALJ
hadanyduty to recontact Dr. Sherban.

The ALJ extensivelydiscussedr. Sherbais treatment notes and properly galigle
weight” to his opinion on the administrative issue of disabiligtermining a claimant’'s RFC is
an issue reserved to the Commissioner, not a medical profesSiee20 C.F.R. § 416.927(d)(2)
(“Although we consider opinions from medical sources on issues such as . . . yourl residua
functional capacity . . . the final responsibility for deciding these issigsserved to the
Commissioner.”)Breinin v. Colvin No. 5:14CV-01166(LEK TWD), 2015 WL 7749318, at3
(N.D.N.Y. Oct. 15, 2015)eport and recommendation adopt&D15 WL 7738047 (N.D.N.Y.

Dec. 1, 2015) (“It is the ALJ’s job to determine a claimant’s RFC, and not to simplyadhea



physician’s opinion.”)An ALJ considers medical opinions as to a claimant’s level of functioning,
but he must ultimately reach an RFC assessment based on the recorticds. 20vC.F.R. 88
404.1527(d)(2), 416.927(d)(2)

Additionally, as the ALJ explained, Dr. Sherban’s opinions were not supported by the
objective evidencelocumenting largely mild neck and shoulder findings and no noliainlear
impairments Tr. 36. The ALJ noted that ldnough Plaintiff claimed thathis neck injury
significantly limited his ability to turn his head, use his left arm, sit, and stand, and claimed he
could lift only five to ten poundsihe has pursued limited active treatnemtas unwilling to
pursue trigger point injections or other therapies for his neck and headmqubiasnoncompliant
with prescribedreatment and medicationsr. 34-35. See, e.g Shaffer v. ColvinNo. 14745,
2015 WL 9307349, at *5 (W.D.N.Y. Dec. 21, 2015) (explaining ALJ properly considered “that
plaintiff's treatment for her condition wassentially routine and conservative, consisting of
medication management and physical therapy”).

The ALJ noted that in September 2016 Plaintiff reportecexmrcises by walking or
running three times per week for one hour. Zh, 531.In November 2016he reporteche was
employed at a call centandexperienced increased paimile working for 1ong periods on the
computer.Tr. 569The ALJ also noted thdhe recordcontainednumerous inconsistencies that
detractedrom Plaintiff’'s allegations regardinthe extent and limiting effect of his symptoms and
impairmentsTr. 29.The ALJ noted thaIRIs of Plaintiff’'s shoulder and neck, including a repeat
cervical MRI performed in 2017, showed largely mild findings that would not be expectsit
in the degree of symptonalegedby Plaintiff, andthe record does not include any findings

consistentwith Plaintiff's reports of severe and limiting back palid. The ALJ also notedhat

10



during Dr. Carr'sIME in October 2014there were‘compelling findings demonstrating that
Plaintiff was either malingering or exaggerating his degree of limitafion35.

Similarly, Plaintiff failed to show that the ALJ had a duty to order a psychological
consultative examlhe regulations permit but do not require the agency to purchase a consultative
examfor a claimantSee20 C.F.R. § 404.1519a. As previously staieds Plaintiff's obligation
to provideevidence to establish disability. Here, the evidence from Plaintiff’'sngeatiurces was
sufficient for the ALJ to determine that his mental impairments weresawvare While Plaintiff
did demonstrate some concentration deficits in 2016, this was related to his nhigaitaehes,
and the ALJ adequately accommodated them in the RFC by limiting Plairgifhjde, routine,
repetitive tasks not at an assembly line pace involving simple-retateddecisions andhie
freedom to be oftask up to ten percent of an eigidur workday inaddition to normal breaks
Tr. 25-26.

The recorddoesnot reflect any ongoing menthakalth treatment or findings to support
Plaintiff's reports of anger problems or social anxiety] hisongoing activities and ability to
function in the community detracted fronfirding that Plaintiff’'s symptoms impacted his overall
mental functioningld. The ALJproperlydetermined that, based on the evidence, Plaintiff had no
more than md limitationsin each of the four broad areas of mental functionimgderstanding,
remembering, or applyingnformation; interacting with others; concentrating, persisting, or
maintaining pace; anddapting or managing oneselir. 26) see20 C.F.R. 804.1520a(d)(1).
Because the record, including the treatment records and Plaintiff’'s own failaflegemental
impairments as a basis for disability, demonstrated that Plaintiff’'s miempairments were

nonseverethe ALJ had sufficieninformation to determine tha®laintiff was not disabled
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Accordingly, Plaintiff has failed to show that a psychological consultagixamination was
warranted.

A claimant’s RFC is the most that he can still do despite his limitatindss assessed
basel on an evaluation of the all relevant evidence in the reSmeR0 C.F.R. 88 404.1520(e),
404.945(a)(1), (a)(3); SSR $p, 61 Fed. Reg. 34,4701 (July 2, 1996)At the hearing level, the
ALJ has the responsibility of assessing the claimant's RFQ®Bed-.R. § 404.1546(c); SSR96
5p, 61 Fed. Reg. 34,471 (July 2, 1996)see also20 C.F.R.§ 404.1527(d)(2) (stating the
assessment of a claimant’s RFC is reserved fo€trmemissioner). Thus, the task of determining
a claimant’s RFC and ability to work withinthe province of the ALJ, not of doctofs.this case,
the ALJ properly and thoroughly considered thkevant evidence in assessing Plaintiff's RFC.
See?20 C.F.R. § 404.1545(a)(3)vhile the RFC “may not perfectly correspond with any of the
opinions of medical sources in [the ALJ’s] decision, [the ALJ] was entitled tohnaadigof the
evidence available to make an RFC finding that was consistent with the recordhated’ w
DoughertyNoteboom v. BerryhillNo. 1700243, 2018 WL 3866671, at *9 (W.D.N.Y. Aug. 15,
2018) (quotingMatta, 508 F. App’x at 56).

Here, the ALJ properly weighed all the evidence available and foRtaentiff's RFC
consistent with the records awhole. The ALJ's RFC for sedentary workeflects that she
considerecandgenerously accommodat@&daintiff's mild cervical disc disease witmall C5-6
disc herniation, mild left shoulder impingemeritis history of migraine headacheand his
subjectiveallegations of irritable bowel symptonsurthermorePlaintiff's RFCis consistent with
the VE testimonythat jobs existed in significant numbers in the national economy #hat
hypotheticalindividual with Plaintiff's limitations [ift ten pounds occasionally, less th&n

pounds frequently; carrying, pushing, pulling the same;séttidg for sixhours, andtanding or
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walking for two hours) couldperform Tr. 69. Moreover, a the ALJ explainedalthough the
clinical evidence ofecord indicates tha&laintiff can likely perform work with higher exertional
demands, limitations for sedentary work more than adequately accouns farpairments and
subjective symptomdr. 35.

For all these reasons, the Court finds that the ALJ’s decision is supported by substantial
evidencein the record as a whol&herefore,the Court finds no errorThe Commissioner’s
findings of fact must be upheld unless “a reasonable factfinder would have to concludesetherwi
Brault v. Comm’r of Soc. Se683 F.3d 443, 448 (2d Cir. 2012). Thus, “[i]f evidence is susceptible
to more than one rational interpretation, the Commissioner’'s conclusion must be upheld.”
Mcintyre v. Colvin 758 F.3d 146, 149 (2d Cir. 2014).

CONCLUSION

Plaintiffs Motion for Judgment on the Pleadings (ECF N®.is DENIED, and the
Commissioner’sviotion for Judgment on the Pleadin@SCF No. 1) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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