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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

NATHAN T. PULLINS,
Plaintiff,
V. Case# 1:18¢€v-01303DB

MEMORANDUM DECISION
AND ORDER

COMMISSIONER OFSOCIAL SECURITY,

w W @D W w W W W W

Defendant

INTRODUCTION

Plaintiff Nathan T. Pulling“Plaintiff”) bringsthis action pursuant to the Social Security
Act (the “Act”), seeking review of the final decision of the Commissioner of Social Seilnéy
“Commissioner”)that deniedhis applicationfor Supplemental Security Incomé&SSI') under
Title XVI. SeeECF No. 1.TheCourt has jurisdiction over this action under 42 U.S.C. 88 405(g),
1383(c) and the parties consentedoroceed before the undersigned in accordance with a standing
order 6eeECF No0.16).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(ceeECF Nos. 8, 15Plaintiff also filed a replySeeECF Nb. 18. For the reasons
set forth belowPlaintiff’'s motion(ECF No.8) is DENIE D, and the Commissioner’s motion (ECF
No. 15 is GRANTED.

BACKGROUND

On Decemberl9, 2014 Plaintiff protectively filed his application for SSI benefits,
pursuant to Title XVI of the Agctalleging a disability beginning on February 16, 2Qfe
disabilityonset date)ue to gout, hypertension, chronkidney disease, diabetes, depression, and
anxiety Transcript (“Tr.”)76-82,176, 210 Plaintiff's claim was deniedhitially on February 25,

2015(Tr. 85-107),after which he requested administrativehearing Plaintiff's hearing was held
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via videoon July 25, 2017Tr. 24, 35-72 Administrative LawJudgeDavid Begley(the “ALJ")
presided ovethe hearingrom Alexandria, VirginiaTr. 24. Plaintiff appeared and testified at the
hearingin Buffalo, New Yorkandwas represented hjonathan Emdinan attorneyld. Kristin
Panella an impartialvocational expert (“VE”)also appeared and testifiatthe hearingd. The
ALJ issued an unfavorable decision on September 20, 2017, finding Plaintiff not digab8d.
On September 20, 201&e Appeals Council denied Plaintiff's request for further review1-

8. The ALJ’s decision thus became the “ficision” of the Commissioner subject to judicial
review under 42 U.S.C. § 405(g).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghenghe
SSA’s conclusions were supported by suttséh evidence in the record and were based on a
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means such relevant evidence as a reasonable mindoceghtas
adequate to support a conclusioltdran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”
Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).
II.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yoi&76 U.S. 467, 4701
(1986). At stepne, the ALJ must determine whether the claimant is engaged in substantial gainful

work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
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proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés8§ 404.1520(c). If the
claimant does not have a severe impairnsecbmbination of impairmentaeeting the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets maltyed
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatio# (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofrggList
and meets the durational requirement, the claimsudisabledld. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitations for the collective
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’'s RRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, theorhghe is not disabledd. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies
Commissioner to show that the claimant is not disabléed8 404.1520(g). To do so, the
Commissioner must present evidento demonstrate that the claimant “retains a residual
functional capacity to perform alternative substantial gainful work whicstsei the national
economy” in light of his or her age, education, and work experi&GemRosa v. Callahai68

F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).



ADMINISTRATIVE LAW JUDGE'’S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke
made the following findings in hiSeptember @ 2017decision:

1. The claimant has not engaged in substantial gainful activity since December 13h2014,
application date (20 CF'R 416.9&f.seq);

2. The claimant has the following severe impairments: hypertension and diabbites (2€
CF'R 416.920(c));

3. The claimant des not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments in 20 CFR Part 404t Subpa
P, Appendix 1 (20 CFR 416.920(d), 416.925 and 416.926);

4. The claimant has the residual functional capacity to perform medium work asdlafi
20 CFR 416.967(c);

5. The claimant has no past relevant work (20 CFR 416.965);

6. The claimant was born on November 9, 1951 and was 63 years old, which is defined as
an individual closely approaching retiremhage, on the date the application was filed (20
CFR 416.963);

7. The claimant has at least a high school educatia is able taommunicaten English
(20 CFR 416.964);

8. Transferability of job skills is not an issue because the claimant does not hienedqvast
work (20 CFR 416.968);

9. Considering the claimargt age, education, work experience, and residual functional
capacity, there are jobs that exist in significant numbetise national economy that the
claimant can perform (20 CFR 416.969 and 416.969(a));

10.The claimant has not been under a disability, as defined in the Social Seatyisinde
December 19, 2014, thai@ the application was fdg(20 CFR 416.920(Q)).

Tr. at24-30.

I Medium work involves lifting no more than 50 pounds at a time with frediféimg or carrying of objects weighing
up to 25 pounds. If someone can do medium woekor shds determine to alsobe able talo sedentary and light
work. 20 CFR 416.967(c)



Accordingly, theALJ determined thabased on thapplicationfor supplemental security
income, protectively filed onDecember 19 2014 Plaintiff is not disabled under section
1614(a)(3)(A) of the Social Security Adir. 30.

ANALYSIS

Plaintiff assertdwo points of error(1) The ALJ failed to explain how he arrived at the
RFC finding; he did not explain the RFC in functional terms; and the RFC was not supported by
any competent medical opinion evidenaad @) theALJ did not perform a proper evaluation of
Plaintiff's credibility. SeeECF No.8-1 at 1. The Commissioner argues in response theat
objective evidence does nstipportPlaintiff's allegations none of Plaintiff's medical providers
have identified anyirnitations thatcould be considered disablingndthe record supports the
ALJ’s finding that Plaintiffretained the capacity to perform medium worke Couriagrees.

As explained in further detail belowhis appekis much ado about nothingPlaintiff's
hemoglobin A1Q“H1AC”) testsshowed that his Type 2 diabetes was well controlled and often
near normal lab value rang&ee, ., Tr. 27980, 304, 321332, 452, 454There were no other
noted medicatomplicationsassociated with diabessuch as neuropath{yr. 330)or retnopathy
(Tr. 329, 316, 428N anyof themedical recorddis vision bilaterally waseportedas20/25.Tr.
436.His hypertensionalthough often uncontrolledid not result in anyunctional impairments
noted in the record€lr.405, 440)other than as a possible contributing fadedong with prior
cocaine usgto his kidney diseasasnotedby his estimated glomerular filtration raieGFR’).2
Tr. 333.However records also reflect lab values abovew@ich would be interpreted as possible

kidney disease. Ti822. Moreoverlab values for microalbumiwere normalTr. 391,393, 275.

2 eGFR is a measure of kidney functidn.adults, the normaGFR number is more than 98n eGFR below 60 for
three months or more omaeGFR above 60 with kidney damage (marked by high levels of albuntire urine)
indicates chronic kidney diseag®&FR declines with age, even in people without kidney disAdas& Health Guide
Estimated Glomerular Filtration Rate (eGER)ational KidneyFoundationhttps://www.kidney.org/atoz/content/gfr
(last visited Decembes, 2019.



Records reflectingplaintiff’'s self reportedhistory of goutmost often note no flare ups. Tr. 324
301.

A Commissionéis determination that a claimant is not disabled will be set aside when the
factual findings are not supported by “substanti@ence.” 42 U.S.C. 8§ 405(ggee also Shaw v.
Chater, 221 F.3d 126, 131 (2d Cir.2000). Substantial evidence has been interpreted to mean “such
relevant evidence as a reasonable mind might accept as adequate to supportiarcdialdhe
Court mayalso set aside the Commissidisedtecision when it is based upon legal efRmrsa 168
F.3dat77.

I.  Substantial Evidence Supports the ALJ’'s RFC Finding.

Plaintiff asses error with respect to the ALJ’s articulation of his reasongeaching his
RFC deermination. Plaintiff claims thahe ALJ failed to link his RFC with the evidence on which
it relied, insistingthe ALJwas requird to includea “narrativediscussion” in support of each
conclusion reache&eeECF No. 81 at 67. That argumentversates the ALJ’s obligation. “An
ALJ’s failure to express a claimant’s RFC ifuactionby-function analysis does not necessarily
mandate remand so long as the RF@herwise supported by substantial evidenbeakogiannis
v. Astrue 975 F. Supp. 2d 29313 (W.D.N.Y. 2013)citing Cichocki v. Astrug729 F.3d 172,
177 (2d Cir. 2013}*We decline to adopt per serule. . . .Where an ALJ’s analysis at Step Four
regarding a claimant’s functional limitations amelstrictions affords an adequate basis for
meaningful judicial review, applies the proper leg&ndards, and is supported by substantial
evidence such that additionahalysis would beinnecessary or superfluous, we agree with our
sister Circuits that remand is not necessamgrely because an explicit functiy-function
analysis was not performed.”). dtstandardvas met in this case.

As Plaintiff notesSSR 968p addresses¢hALJ’s need to justify each conclusion reached

(seeECF No. 81 at6-7); however thatdoes not mean an ALJ must cite specific medical evidence
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in the record to justify every past the RFC determinatioito long as an ALadequately explains
the underlying evidentiary basis for his RFC determination, as he thiicase, he has satisfied
the demands of SSR 96-8p. ThB&intiff's “narrative discussion” argumefails.

The remainder of Plaintiff's argument concerns the absence of megiocabn evidence
and the ALJ’'s alleged duty tturther develop the recorceeECF No. 81 at 6, 811. The
underlying premise of Plaintiff's argumenthat an ALJ must rely upon a mediaginion to
formulatethe RFC—is incorrect. It was not error for the ALJ to reach an RRding that did not
coincide wth a medical opinion Determining a claimant’'s RFC is assue reserved to the
Commissioner, not a medical professior¢e20 C.F.R. 8416.927(d)(2) (indicating that “the
final responsibility for deciding these issues [includRIEC] is reserved to the Commissioner”);
Breinin v. Colvin No. 5:14€CV-01166(LEK TWD), 2015 WL 7749318, at *3 (N.D.N.Y. Oct. 15,
2015),report and recommendation adopt&D15WL 7738047 (N.D.N.Y. Dec. 1, 2015) (“It is
the ALJ’s job to deermine a claimant’s RF@nd not to simply agree with a physician’s opinion.”).

Moreover, the Second Circuit has rejected the notion thap#riseerror for an ALJo
determine RFC without relying on a medical opiniSee Tankisi v. Comm’r of Socc$&21 F.
App’x 29, 34 (2d Cir. 2013) (a medical source statement or formal opinion iequited when
“the record contains sufficient evidence from which an ALJ can assepstitiener’'s [RFC].”).
The Second Circuit reached a similar conclusioGarbiere v. Berryhill 760 F. App’x 54, 56 (2d
Cir. 2019) (summary order).hE court rejectedhe argument that thé&LJ's RFC finding was
deficient, even in the absence of a supporting medioalce opinionSee also Johnson v. Colyin
669 F. App’x 44(2d Cir. 2016) (finding thasubstantial evidence supported the ALJ’'s RFC for
light work, despite the lack of a supportive functional assessment from a phsicia

Further, despite Plaintiff assertionso the contraryseeECF No. 81 at 811), an ALJs

duty to develop the record is not limitless. Most basically, an ALJ need notrfdetelopthe
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record “when the evidence already presented is ‘adequate for [the ALJ] to metaraination

as to disability.”” See Janes v. Berryhilf10 F.App’x33, 34 (2d Cir. Jan. 3@018) (summary
order (quotingPerez 77 F.3d at 48)see also Swiantek v. Comm’r of Soc. S888 F. App’x 82,

84 (2d Cir. Jan. 8, 2015) (summary odd@though an ALJ has a duty tievelop the record,
where there are no obvisgaps and the ALJ possesses a compietiical history, he is under no
obligation to seek a treatirgpurce opinion (citationsmitted)); Pope v. Barnhart57 F. App’x

897, 899 (2d Cir.2003) (summary ordgr(“[aln ALJ has an independent duty tesolve
ambiguities and inconsistencies . . . [buljere the inconsistencies do not appear resolvable, the
ALJ may decide based on theailable evidence”).

Plaintiff testified that he could not work due to his prostate problems. Howiger
ProstateSpecific Antigen {(PSA)) testwas 14, and his digitatectalexam was normaTr. 318.
He noted that Viagra worked well for hiffir. 428), and he denied urinary symptois 404)
He routinely denied depression and hopelessness. TrHé28es his own housewoqiks well as
his own cooking andaundry. Tr. 48-49.He alsodoes odd jobs around the neightmod {Ir. 43)
andfrequents the librargTr. 48). He is able to attend chureimdsocializes with friends and family
Tr. 51, 53. He testified he can walk four or five blocks before stopping. TrHeglsotestified
that he could lift up to 50 poundsr. 57. Then incredulously he testified(upon hisattorneys

prodding)that he would have difficulty even lifting a gallon of milk. 61. Additionally, dthough

3 Prostatespecific antigen, or PSA, is a protein produced by normal, as wekhlagnant, cells of the prostate gland.
The PSA test measures the level of PSA irea’'mblood PSA is often elevated in men with prostate cankiican
Americanmenhave ahigher risk of prostate cancérhereis no specific normal or abnormal level of PSA in the
blood, and levels may vary over time in the same, fmaimost doctors consid€tSA levels of 4.0 ng/mL and lower
as normalHowever recent studies have shown that some men with PSA levels below /D imgye postate cancer
and that many men with higher levels do not have prostate camgeneralhoweverthe higher a man’s PSA level,
the more likely it is that he has prostate cangkm with prostate symptoms often undergo PSA testilogg witha
digital rectal exanto determine the nature of the probldR8A Fact SheeNational Cancer Institutat the National
Institutes of Healthhttps://www.cancer.gov/types/prostateAiset-sheet(last visited December 6, 2019).
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he testified that he has to urinate every thirty minutes, nothing in his medmals@otgroblems
with frequent urination. Tr. 404.

The medical recordsotwithstandingthere is ample evidence in the record from Plaintiff's
own testimonyto support the RFC reachetihe record in this casgimply does not contain
sufficient evidence on which a finding of disability could be based. Plaintiff seeks to tshift t
burdenof producing such evidence to the Commissioner, Rlaintiff himself is required to
providesuch evidenceConsistent with the regulations and case law, the ALJ considered the entire
evidentiary record when formulating Plaintiff's RF&2e Davis v. ColvjiNo. 15CV-6695P, 2017
WL 745866, at *11 (W.D.N.Y. Feb. 27, 2017). The ALJ’'s RFC finding satisfiesl¢ferential
substantiakvidence test, as does his ultimate decision.

II.  The ALJ Properly Analyzed the Consistency of Plaintiff’s Complaints.

Plaintiff alsoargues thathe ALJ did not set forth his reasons for discredittaintiff's
subjective statements about his symptdpesECF No. at 1113. Plaintiff isincorrect. Throughout
his decision, the ALJ explained why Plaintiff's subjective statemgats not entirely consistent
with the evidence saa whole. In reaching his conclusion, #eJ relied upon the objective
evidence of record, the effectiveness of treatmemtdiiressing Plaintiff's physical symptoms,
other inconsistencies, and the medical opirgeidenceof record. Substantial evidence supports
the ALJ’s findings.

Although an ALJ must consider Plaintiff's statements about his symptoms, thee&H
not accept subjective complaints without questi@enier v. Astrue606 F.3d 46, 492d Cir.
2010). The Second Circuit recognizes that “[i]t is the function of [@@mmissioner], not
[reviewing courts], to resolve evidentiary conflicts and to appraiserguibility of witnesses,
including the claimant.See Carroll v. Sec’y of Health and Human Serfi@5 F.2d 638, 642 (2d

Cir. 1983) abrogated on other ground# reviewing courtshould give great deference to the
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ALJ’s judgment, because the ALJ heard the wittestsfy and observed his demear®ernavage
v. Shalala 882 F. Supp. 1413, 1419 n®.D.N.Y. 1995);Serra v. Sullivan762 F. Supp. 1@8
1034 (W.D.N.Y. 1991)Furthermore,tiis the role of the ALJ to resoheonflicts in the record.
Veino v. Barnhart312 F.3d 578, 588 (2d Cir. 2002).

Plaintiff contendghe ALJ made only a conclusory statement ®laintiff's allegations
were not entirely consistent with the evidence of record, witpoutting to any supporting
evidenceSeeECF No. 81 at 1213 (citing Tr. 28. While the ALJ did not cite the specific evidence
that supported his findinghmediately thereaftehe discussed it in other parts of the decision (Tr.
26-29).Nothing morewasrequired.SeeCichockj 729 F.3cat178 n.3 (remand is not required “so
long asthe record ‘permits us to glean the rationale of an ALJ’s decision™) (qubtorggeur v.
Heckler, 772 F.2d 1033, 1040 (2d Cir. 1983));Connor v. AstrueNo. 0Z2CV-141, 2009WL
3273887, at *4 (W.D.N.Y. Oct. 9, 2009) (a reviewing court will consider the ALJ’s dedrsits
entirety).

Mostimportantly, however, the ALJ found that the objective evidence of record simply did
not support Plaintiff's allegations of disabling limitations. For example, Plaintifjaetée was
disabled due in part to godir. 26-28, 210. He even testified that gout forced hirattg working
in 2014 Tr. 42. However, as the ALJ observed, the medical redoxticatednothing more
substantial than notations of gout “by report,” and did not providewdgnce of recent flareps
or specific treatmentio address any such symptoris. 2627, 437, 441, 445, 448. Further, in
August 2016, Plaintiffeportedthat goutpresentedno issues” at that timelr. 436.As the ALJ
noted, althougllaintiff testified to more severe gerdlated symptomgshemedical record belied
those claimsTr. 27-28, 5859. Despite Plaintiff's testimongs to his complaints of gqutis brief

does not even mention goamong his allegedly disablirmpndtions.
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Plaintiff's claim of chronic kidney disease was equally unsupported bytmgewidence.
The ALJ recognized that Plaintiff idbeen diagnosed with moderate kidrikyeaseTr. 26-27,
434, 438, 442However,the record fails todocument any functional limitations due to kidney
disease that would more than minimaitypair Plaintiff's capacity to perform wontelated tasks.
To meet his burden of prooRlaintiff must establish such functional limitations, not mere
diagnosesSee20 C.F.R.8 416.945(e)Records also reflect that Plaintiff was exercisarg
planned to start senior classes.423, 428He also selfeported that there were pooblems with
his hypertension. Tr. 436 Plaintiff's short summary of treatment recoalsodoes not identify
treatment foihis kidney impairmenSeeECF No. 81 at 2-3.

Plaintiff listed depression and anxiety among his disabling impairments, buecdbel
does no more to support his abdigns of mental disability than it does with respedtis alleged
physical impairments. During the relevant period, Plaintiff repeatedly dldegression, and the
record does not reflect any treatment by a mdwgalth professionaluring the period for which
Plaintiff now seeks SSTr. 27, 432, 436, 440, 444, 44XIthough Plaintiff's brief indicates that
he received ment#élealth treatmerifrom at least 2010 through the relevant time period,” it also
admits without explanatiaimat he was dischardgdrom care on April 15, 2014, some eight months
prior to the start othe period under question in this app&sdeECF No. 81 at 2(citing Tr. 379.
Plaintiff's brief fails toidentify any abnormal findings relating to his mental condition during the
relevant period.

Based on the foregoing, the objective evidence simply did not support the disabling level
of limitations Plaintiff allegedSee20 C.F.R. § 416.929(c)(2) (agency will consider “objective
medical evidence” when evaluating symptoni)rbes v. ColvinNo. 13CV-207 MAT, 2015
WL 4411511, at *7 (W.D.N.Y. July 20, 2015) (ALJ properly found that claimasilgective

complaints were not fully credible based upon objective medical eviddRaedy. Astrue No.
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04 CIV. 1348 PAC DF, 2008 WL 2971670, at *6 (S.D.N.Y. July 31, 2Q§18}ing that “where a
claimant’s complaints are ‘out of proportion to the objective cliffindings,’ it is permissible for
the ALJ to find the claimant less than fudlsedible”).

Thus, the absence of compelling objective evidence undesntivee consistency of
Plaintiff's claims.As theSSA regulations make clear, even wherlaamant’s testimony is fully
accepted, his subjective claims alone are insufficient to pdisebility. See20 C.F.R. 8
416.929(a) {S]tatements about your pain or other symptoms will not alone establish thateyou
disabled; there must be medical signs and laboratory findings which shqwuhave a medical
impairment(s) which could reasonably be expected to pratiegeain or other symptoms alleged
and which, when considered with all of the otbeidence . .would lead to a conclusion that you
are disabled)’ Given the lack of other evidengearticularlythe absence dimedical signs ad
laboratory findings” in support of Plaintiff's allegations, the ALJ propedgessed Plaintiff's
subjective complaints.

To the extent thaPlaintiff argueshis Global Assessment of Functioning3AF") scores
establishthat he experienced “moderate” mestahlth symptoms during theelevant period
Plaintiff s argumenis unpersuasivesee ECF No. 81 at 2 GAF scores are designed to consider
factors outside those u$en disability determinationsSee Wilson v. Berryhjl No. 16CV-
00664V(F), 2018 WL 4211322, at *2 (W.D.N.Y. Sept. 4, 2018) (noting the GAF is a “multiaxial
scale is used to assess an individual’s mental and physical condition on five elkex, which
refers to a different class of informationHurthermorethe Social Security Administration has
limited the manner in which such scores are uSed.Maiella v. Colvin No. 13CV-2453, 2014
WL 183957, at *5 (E.D.N.Y. Jan. 14, 201#Xxplaining that the Administration issued a bulletin

dated July 31, 2013, limiting use of GAF scdoesause thecores are so general that they are not
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useful without additional supporting description and def@iternal citations and quotations
omitted).

With respect toPlaintiff's hypertension and diabeteas discussed abovéhe ALJ
acknowledged thosenpairments were severe, but also cited evidencetllegtdid not lead to
disablingfunctional limitationsTr. 26, 29.Recent records show that even when Plaintiff's blood
pressure wasomewhat elevated, did not lead to significant functional limitatins. In August
2016,Plaintiff explicitly denied any problems related to hypertension29, 436. In Marct2017,
Plaintiff's provider set a goal of blogoressure readings under 14Q/90. 442. Insubsequent
months, Plaintiff met that goal, recordingadéngs of 130/88 in both May addine of 2017Tr.
534, 571 Additionally, Plaintiff did not testify to any hypertensigrlated symptoms at his July
2017 hearing. Moreovemhe medical records are silent as to any commknbwn consequences
of hypertensiorsuch as haetaches or visual disturbances

Similarly, the ALJ recognized that Plaintiff's diabetes has not causeduaajional
limitations that could warrant a disability findin@r. 2829. In February 2013, nearly twears
prior to when he filed for SSI, PlaintéfHA1C was stable at 6.5and hisprovider noted that he
was “doing well with his diabetes managenient. 29, 27980. In subsequent months, Plaintiff's
HAL1C was consistently in the 6.0 to 6.5 range 29, 304, 321332, 452, 454. An August 2016
treatment noteeportechisHA1C as6.5;found no worrisomeesults after his diabetic foot exam
characterized his condition as “without complicatioremd indicated that Plaintiff had merely
“been on the edge of diabete$r. 436, 438.At his heaing, Plaintiff confirmed that he did not
take any medication for treatmentlog diabetesTr. 56. The ALJ mayproperly consider that a

claimant does not take prescription medicat®ee Tappan v. HaltedlO Fed. App’x 30, 32 (2d

4“The target Alc level for people with diabetes is usually less than 7&ohighe the hemoglobin Alc, the higher
your risk of having complications related to diabeteSée https://www.webmd.com/diabetes/guide/glycated
hemoglobintesthbalc (last visite®ecember 32019).
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Cir. May 31, 2001)In sum, &#houghthe evidence of record establishes tRkintiff has been
diagnosedvith hypertension and diabetes, neither of those conditions led to significanbhahcti
limitations during the period for which he now seeks SSI. Plaintiff's brief does nottpany
evidence that would compel a different conclusion.

The ALJ alsaconsideredPlaintiff's daily activitiesas a factoundermininghis claims of
disabling inpairment Tr. 28. For examplePlaintiff testified that hefrequently used public
transportation angdhopped in stores; cooked his own meals; did his lmousekeeping; had no
difficulties with personal care; and visited family and friendsluding attending weekly church
services Tr. 45, 4853. “The law is clear that the Alday consider a claimant’'s purported
activities of daily living for the purposes of a credibilitgtermination.'Coger v. Comm’r of Soc.
Sec, 335 F. Supp. 3d 427, 436 (W.D.N.Y. 2018uotation and alterations omittedee also
Poupore v. Astrues66 F.3d 303, 30{2d Cir.2009) (ALJ may rely on such activities to show that
a claimant’s allegation that she wadisabled was not credibléjyolfe v. Comm’r of Soc. Se272
FApp'x 21, 22 (2d Cir. 2008JALJ properly discounted claimant’'s credibility based on her
statements that she attenadairch, shopped, and attended weekly football games).

In addition to theabove-mentionedctivities, Plaintiff admitted that he looked for a job
during theperiod he now claims to have been unable to wirk42. It is well settéd that actively
seeking work is inconsistent with disabili§ee, e.g., Felix v. Astrudo. 12CV-3697, 2012VL
3043203, *10 (E.D.N.Y. July 24, 2012) (seeking employment indicates that a clasmaatly,
willing and able to work during that timellaintiff alleges that he does raleep well because he
wakes frequently to use the bathroom at nighthe alscadmitted thidhhad been an issue for about
ten years,indicating that he had been able to hdhik previous jofs) despite thatalleged

impairmen. Tr. 28, 50-51.
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Finally, the ALJ properly weighed and considered the one medical opinion fouhd in
record,a State agency consulting examindro reviewed Plaintiff's claim in February 201%5r.

29, 7#78. The ALJ explained thahe gavethe opinionlittle weight because the opinion was
inconsistent with the objective medical evidente.29. An ALJ is responsible for weighing
opinion evidence, resolving disagreements among providers, if any, and givingegsoddor
the weight assigned. See 20 C.F.R. § 416.927.

Based on the foregoinghe Court finds there is substantial support for the ALJ's
conclusions thaPlaintiff's subjective allegations and claims of disabling limitations were not
entirelyconsisént with the evidence as a whaBmmon sense would dictate such, and the Court
finds this appeals frivolousand a waste of judicial resources

CONCLUSION

Plaintiffs Motion for Judgment on the Pleadings (ECF I8b.is DENIED, and the
Commissionés Motion for Judgment on the Pleadin@SCF No. Bb) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

DON D. BUSH
UNITED STATESMAGISTRATE JUDGE
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