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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WOODROW WARD
Plaintiff,
Case # 8-CV-1317FPG
DECISION AND ORDER
COMMISSIONER OF SOCIAL SECURITY

Defendant.

INTRODUCTION

OnMay 8, 2014, Plaintiff Woodrow Ward protectively applied for Supplemeealrity
Income benefits undefitle XVI of the Social Security Act, alleging disability beginning on
January 1, 2013Tr.2 15, 22829. The SocihSecurity Administration (“SSA”) denied his claim
Tr. 99-109.Good cause was shown for Plaintiff's failure to appear at his first heangon
September 6, 201 Plaintiff testified at asecond hearing heloefore Administrative Law Judge
Bryce Baird(“the ALJ"). Tr. 40-76 On SeptembeR27, 2017, the ALJ issued an unfavorable
decision. Tr. 15-33. The Appeals Council denied Plaintiff’'s request for reviakingithe ALJ’s
decision the final decision of the Commissioner. TPI&intiff then appealed to this Codrt.

The parties make competing motions for judgment on the pleadings pursuant to Federal
Rule of Civil Procedure 12(c). ECF Nogf, 15. For the reasortkat follow, Plaintiff’'s motion is

DENIED, andthe Commissioner’'s motion (SRANTED.

14Tr.” refers to the administrative record in this matter. ECF No.

2The Court has jurisdiction over this action under 42 U.S.C. § 1383(c)(3).
1
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LEGAL STANDARD

To determine whether a claimant is disabled within the meaning of the Social Sectrity A
an ALJ follows a fivestep sequential evaluatidriThe ALJ must determine (1) whether the
claimant is engaged in substantial gainful work activity; (B¢thier the claimant has any “severe”
impairments that significantly restribts ability to work; (3) whether the claimant’s impairments
meet or medically equal the criteria of any listed impairments in Appendix 1 of Submdrt
Regulation No. 4 (the “Listings”), and if they do not, what the claimant’s residual furictiona
capacity (“RFC”) is; (4) whether the claimant’s RFC perrhita to perform the requirements of
his past relevant work; and (5) whether the claimant’s RFC petimigo perform alternatie
substantial gainful work which exists in the national economy in lighisxéige, education, and
work experienceSeeBowenv. City of New York476 U.S. 467, 47@1 (1986) Rosa v. Callahan
168 F.3d 72, 77 (2d Cir. 199%ge als®0 C.F.R. § 416.920.

When it reviews a final decision of the SSA, it is not the Court’s function torfdatede
novowhether [the claimant] is disabledsthaal v. Apfel134 F.3d 496, 501 (2d Cir. 1998)
Rather, the Court “is limited to determining whether 8®A’s conclusions were supported by
substantial evidence in the record and were based on a correct legal staralavera v. Astrue
697 F.3d 145, 151 (2d Cir. 201@juotation and citatioomitted). The Commissioner’s decision
is “conclusive” if it issupported by substantial evidenBee42 U.S.C. §1383(c)(3)(citing 42
U.S.C. 8§ 405(g))“Substantial evidence means more than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a condblosiorn” Astrue

569 F.3d 108, 112 (2d Cir. 2009) (quotation aitdtions omitted).

3 The ALJ uses this analysis to determine whether a claimant is disabled andréhengitled tdenefits 20 C.F.R.
§416.920
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DISCUSSION

The ALJ’'s Decision

After finding Plaintiff had not engaged in substantial gainful work activity, Ahé
determinedat step twdhat Plaintiff had the following severe impairmemstvical radiculopathy,
lumbar radiculopathy, obesity, stafpgst traumatic gunshot injury to the abdomen, obstructive
sleep apnea, asthma, rheumatoid arthritis, borderline personality disordersideissrder, and
postiraumatic stress disordélr. 17.

Plaintiff only takes issusvith the mental limitations incorporated into the REECF No.
13-1 at 14-25. To that endhe ALJfoundthat Plaintiff would bélimited to simple routine tasks,
which can be learned after a short demonstration or within 30 days. He would not be required to
drive a vehicle. He could have occasional interaction with the public and occasionationera
with coworkers.” Tr. 21.

In craftingthis portion of theRFC, theALJ gave®great weight to state agency examiner
H. Tzetzo, Ph.D.’s opinion that Plaintiff could “handle brief and superficial contait’ w
coworkers and the public becaubat limitationwas consistent with other record evidence and
supportedhe ALJ’s conclusionthat “the claimant can. . have occasional interaction with the
public and coworker$.Tr. 2829, 104.The ALJ also gave “significant weight” to consultative
examiner Susan Santarpia, Ph.D.’s opinion because it “comport[ed] with the claiafaihty to
perform unskilled work as provided in the residual functional capacity herein.” Trirz8ly, the
ALJ gave “some weight” to Licensed Mental Health CounsgldviHC”) Lisa Mareks opinion
which was cesigned by Michael Godzala, M.BTr. 29. LMHC Marek and Dr. Godzala opined

that Plaintiff “retained a fair ability to work in coordination with or in proximity of otheet

4 The ALJ referred to Dr. Godzala as “Michael Godich” but there is no Dr. Goditie iretord. Tr. 29. The Court
assumeshat the ALJ was referring to Dr. Godzala.
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along with ceworkers or peers without unduly distracting them, and interact appropriately with
the general public and maintain socially appropriate behavior29.The ALJ assignedMHC
Marek and Dr. Godzals opinion some weighbecausehe medical record did not support that
LMHC Marektreated Plaintiflas much as she claimed to, or that Plaintiff's mentakinésdues
would interfere with his ability to maintain a regular work schedule. Tr. 29.

Plaintiff argues that (1) the Alidhproperly disregarded @ortion ofDr. Tzetzo’s opinion
and (2) Dr. Godzala’s opinion was impropetigcountednd the ALJ failedd develop the record.
ECF No. 13-1 at 14-25. The Court disagrees.
. The ALJ Did Not Err in Evaluation of Dr. Tzetzo’s Opinion

Plaintiff argues thathe ALJ, despite giving “great weight” to Dr. Tzetzo’s opinierred
by limiting Plaintiff to “occasioral interaction with the public and occasional interaction with
coworkers’ which Plaintiff contendss less restrictive than Dr. Tzetzo’s opinion that Plaistiff
“ability to deal with coworkers and the public would be somewhat reduced, but adequate,d¢o handl
brief and superficial contattECF No. 13-1 at 17; ECF No. ¥ 4

As a general matterpnaALJ is not required to “reconcile explicitly every conflicting shred
of medical testimony,Dioguardiv. Comnir of Soc. Sec445 F. Supp. 2d 288, 297 (W.D.N.Y.
2006) guotation and citation omitted), and “[t]here is no absolute bar to crediting only portions of
medical source opinionsyYounes v. ColvinNo. 1:14CV-170 (DNH/ESH), 2015 WL 1524417,
at *8 (N.D.N.Y. Apr. 2, 2015)Althoughwhere the ALJ's “RFC assessment conflicts with an
opinion from a medical source, the [ALJ] must explain why the opinion was not
adopted, Dioguardi, 445 F. Supp. 2d at 29duotingS.S.R. 963p, 1996 WL 374184, at *7

(S.S.A. July 2, 1996))hat is not the caseshe
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The SSA defines “occasional” ascturring from very little up to onthird of the time.”
SSR 8310. Plaintiff cites this definitioras being inconsistent with “brief and superficial contact,”
but provides no support for that argument. ECF No. 13-1 at 18.

To the contrary many courts have found thathere as herean ALJ properly gave
considerable weight tamedical opiniorstatinga claimantsability to handlebrief and superficial
contact an RFC containing alimitation to “occasional interaction’s supported by substantial
evidence Amos v. Comm’r of Soc. Sehlo. 1:18-CV-1367 (WBC), 2020 WL 1493888, at %
(W.D.N.Y. Mar. 27,2020) (where ALJ gave significant weight to Dr. Tzetzo’s opinion that
plaintiff could handle brief and superficial contact, finding RFC providing for occasional
interaction with the public and coworkers was supported by substantial evidéonoes v.
Comm’r of Soc. SecNo.17-CV-579 HBS, 2019 WL 2117651, at*8(W.D.N.Y. May 15, 2019)
(finding, where ALJ completely omitted consideration of Dr. Tzetzo’s opithan plaintiff could
handle brief and superficial contatttat RFC limiting plaintiff to occasional interaction with the
public was nonethelessconsistent with Dr. Tzetzo’s opinioand supported by substantial
evidencg; Washington v. BerryhillNo.17-CV-00957LGF, 2019 WL 1033521, at *5 (W.D.N.Y.
Mar. 5, 2019)where ALJ gave “somewhat more weight” to physiciapsionthat plaintiff“had
the ability to . . . perform[] customary work involving brief/superficial contachwdworkers
and the public,” findinghe opinion consistent with RFC limiting plainttf§ “occasional contact
with coworkers and the general publicsee HoneiAnthony v. Comm’r of Soc. Seblo. 1:17-
CV-00217 EAW, 2018 WL 3630118, at *5 (W.D.N.Y. July 31, 2018)he ALJ’s finding that
[p]laintiff can tolerate occasional interaction with-workers and the general public is not

inconsistentwith Dr. Tzetzo’s findings thafp]laintiff’'s ability to deal with coworkers and the
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public would be somewhat reduced, but adequate, to handle brisupedicial contact’and
remanding on other groun@sternal citatiols and quotation markamitted)).

Accordingly, theRFC limiting Plaintiff to occasional interaction with coworkers and the
public is supported by substantial evidence.
[Il.  The ALJ Did Not Err in Evaluation of Dr. Godzala’s Opinion

The ALJ gave “[s]Jome weight . . . to the opinion of Ms. Marek, which was cosigned by
Michael Godich, M.D]sic].” Tr. 29. Plaintiff contends this was harmful error because the ALJ
considered the opinion to HBMHC MareKs, who is a noracceptable medical source, and
weighedit as such, when the opinion was also Dr. Godzaka treating source, and was thus
entitled tocontrolling weight. ECF No. 13 at19-26 ECF No. 18 a6-9. Plaintiff further argues
that any uncertainty as to the basis for Dr. Godzala’s opshounld have prompted the ALJ to
develop the record. ECF No. 13-1 at 24; ECF No. 18 at 8-9.

The treating physician rule delineates the weight that ought to be acdordddeating
physician’s opinionHonerAnthony 2018 WL 3630118, at *3Under the treating physician rule,
the ALJ must give controlling weight to a treating physician’s opinion when it isswpforted
by medically acceptable clinical and laboratdrggnostic techniques and is not inconsistent with
the other substantial evidence in [the] recoid.”(internal quotationsnarksomitted). Opinions
of nonacceptable medical sources, such as licensed mental health counselors, are not
presumptively entidd to controlling weight, but are nonetheless “important, and should be
evaluated on key issues such as impairment severity and functional effects, alotigewither
relevant evidence in the fileStasiak v. BerryhiJINo. 172CV-00437, 2018 WL 5993732t *3

(W.D.N.Y. Nov. 15, 2018Jinternal quotation marks omitted)
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Plaintiff cites toKing v. Comm’r of Soc. Se®50 F. Supp. 3d 277, 282 (W.D.N.Y. 2018)
for the proposition that “[m]edical source statements cosigned by a treating amysiould be
evaluated as having been the treating physician’s opinion.” ECF No. 18es8CF No. 131 at
19. While true,King also states that the mere fact that a physiciasigieed a medical source
statement does not require the ALJtmsiderthat physician a treating source; rather, the ALJ
retains his obligation to examine the treatment relationship between the physicihe elaimant.
350 F. Supp. 3at 282 It is a plaintiff's burden to supply evidence establishing a treating
relationship, andf the recorddoes not bear out such a relationship, thsigoed opinionis no
moreentitled tocontrolling weight than the opinion of any other rioeating physicianSee id.

Here, the record does not establish that Dr. Godzala had a treating nmeltagiowith
Plaintiff; thus,the ALJ'sevaluationof the cesigned opinion did not constitute harmful error.

Plaintiff says hebegan treatment at Lakeshore BehalioHealth (“Lakeshore”)
“primarily” with Dr. Godzala andL(MHC Marek in March 2016, although Plaintiffadmission
assessmeifiorm lists LMHC Marekas his “crisis counseldrECF No. 131 at 10; Tr. 568. To that
end,in December 201 @& laintiff's attorney at the administrative level requested all psychotherapy
notes from January 2016 date and a completed mental impairment questionnaire. Tr. 569. In
the questionnairedated January 1, 2011MHC Marek noted that shetreated Plaintiff
“weekly/biweekly” at Lakeshore. Tr. 542. However, there fame othertreatment records from
LMHC Marek or Dr. Godzala in the recor@he only otheiindicatorsof Plaintiff's treatment at
Lakeshorearea single treatment note from Dr. Godzala dated December 30, 2016 (#9548
an Initial Psychiatric Evaluation dated August 4, 2Giéned by an unnamed nurse practitioner
(Tr. 55359); andan Admission Comprehensive Behavioral Health Assessdatat March 21,

2016,signed by LMHC Marek (Tr. 3568). Dr. Godzala’'s treatment note indicated Plaintiff was
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“seen aga] transfer.” Tr. 548The dearth of treatment notiedls toestablish that anyone, let alone
Dr. Godzala, treated Plaintiff at Lakeshaveekly “from March 2016 to the presends Plaintiff
contends. ECF No. 13-1 at 10.

Accordingly, the ALJ'sevaluationof LMHC Marek’s casigned opinion as that of a non
acceptable medical source was not errtire ALJ cannot be faulted for failing to give the opinion
controlling weight when the record does not establish that Dr. Godzala waisffRldareating
physician.SeeKing, 350 F. Supp. 3d at 282 (“Based on the record before the Court, it does not
appear thafco-signing physician] Dr. Martin treated Plaintiff on an ongoing basis, and there are
no treatment or visit notes authored by Dr. Martin, other than the May 2014 medical source
statement. Accordingly, Dr. Martin was not a treating source, and the ALJ was|noed to give
her opinion controlling weight.”)BogarduskFry v. Astrue No. 7:1:CV-883 (MAD), 2012 WL
3779132, at *11 (“[W]hile the January 2010 M&8s cesigned by Dr. Williams, the Court finds
no evidence that Dr. Williams had a treating relationship with plaintiff. Tb@rdecontains only
one treatment record prepared by Dr. Williams .” (internal citations omittegl)

Though Plaintiff arguethe ALJ had a duty to develop the record to seek clarity on the
basis ofDr. Godzala’sopinion,“where there are no obvious gaps in the administrative record, and
where the ALJ already possesses a complete medical history, the ALJ is uddigation to
seek additional information in advance of rejecting a benefits cl&etrie v. Astrug412 F.

App’'x 401, 406 (2d Cir2011)(quotation and citation omitted)lo such gap exists heréhe ALJ
had a medical source opinion from Dr. Godzala laMéHC Marek. Cf. Nanartowich v. Comm
of Soc. Sec. AdmiNo. 17~CV-6096P, 2018 WL 2227862, at *11 (W.D.N.Y. May 16, 203)s
a general rule, where the transcript contains only diagnostic evidence and no opinion from a

medical source about functionahitations. . . , to fulfill the responsibility to develop a complete
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record, the ALJ must recontact the treating source, order a consultativenatxamior have a
medical expert testify at the hearingguotation and citation omitted)).

Moreover, theALJ is not obligated to reontact a medical soureénen further developing
the recordThe ALJ’s duty to develop the record may be satisfied in other ways, saalesisig
a consultative examination, which the ALJ did h&eeTr. 29, 37781; Weed Covey v. ColviA6
F. Supp. 3d 14, 29 (W.D.N.Y. 2015) (“Encompassed in this fatgevelop the recordf the
requirement that an ALJ assemble the clainsachmplete medical history andeentact treating
physicians or obtain consultative examinations where the information receivedesuaie to
determine whether the claimant is disabledsee also Nanartowigt2018 WL 2227862, at *11
Dr. Santarpia’s opiniomhat Plaintiffhad a “[m]ld to moderate impairment. . in performing
compkx tasks independently and relating adequately with d&theard could “follow and
understand simple directions and instructions, perform simple tasks indepefidamljiearn
new tasks'was given significant weighSeeTr. 29, 379-80 Dr. Santarpia ultimately concluded
that ‘[t]he results of th¢Plaintiff's] present evaluation appear to be consistent with psychiatric
problems, but, in and of itself, this does not appear to be significant enough to interferewith t
claimant’s ability to function on aaily basis.”The RFC assigned comports with Dr. Santarpia’s
opinion.

The ALJ appropriately evaluated LMHC Marek’s opinion and developed the record, and
the RFC assigned is supported by substantial evidence.

CONCLUSION

For the foregoing reasons, Plaintiff's motion, ECF No. 13, is DENIED and the

Commissioner’'s motion, ECF No. 15, is GRANTED. The Clerk of Court is directed to enter

judgment and close this case.
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IT 1S SO ORDERED.

Dated:June 4, 2020
Rochester, New York W :2 Q

HON NK P. GERAQCI/JR.
Chle udge
United States District Court
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