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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LYNN MARIE CHARLES,
DECISIONAND ORDER

Haintiff,
19-CV-0397L

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

Plaintiff appeals from a denial of disabilltignefits by the Commissioner of Social Security
(“the Commissioner”). The action is one broughirsuant to 42 U.S.C. 8405(g) to review the
Commissioner’s final determination.

On April 28, 2015 plaintiff apieed for supplemental securiipcome, alleging disability
beginning April 1, 2013. (Dkt. #6-2 at 15Her application was initiagfldenied. Plaintiff requested
a hearing, which was held on August 11, 2017wigoconference before Administrative Law
Judge (“ALJ”) Lisa B. Martinld. The ALJ issued an unfaaisle decision on April 3, 2018,
concluding that plaintiff was nalisabled under the Social Security Act. (Dkt. #6-2 at 15-27). That
decision became the final decision of the Cornsiarger when the Appeals Council denied review
on January 29, 2019. (Dkt. #6-21&). Plaintiff now appeals.

The plaintiff has moved fgudgment remanding the mattier further proceedings, and

the Commissioner has cross moved for judgmentidsng the complaint, pursuant to Fed. R.

! References to page numbers in the Administrative Tramsdilize the record’s internal Bates-stamped pagination.
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Civ. Proc. 12(c). For the reasons set forth belplaintiff’'s motion (Dkt. #9) is granted, the
Commissioner’s cross motion (Dkt. #12) is dmhi and the matter iemanded for further
proceedings.

DISCUSSION

Relevant Standards

Determination of whether a claimant is disabhlgthin the meaning of the Social Security
Act requires a five-step gaential evaluation, familiarityith which is presumedseeBowen v.
City of New York476 U.S. 467, 470-71 (198&@ee20 CFR 88 404.1509, 404.1520.

The Commissioner’s decision thptaintiff is not dsabled must be affirmed if it is
supported by substantial evidenaad if the ALJ has appliettie correct legal standarddee4?2
U.S.C. § 405(g)Machadio v. Apfel276 F.3d 103, 108 (2d Cir. 2002).

Il. The ALJ’s Decision

Upon reviewing the record, the ALJ determiniedt the plaintiff had the following severe
impairments, not meeting or equaling a listed impairment: cervical spine disorder, migraine
headaches, obesity, hypertensiompabatunnel syndrome, bipolargdirder, and anxiety disorder.

In applying the special technigte plaintiff's mental impairments, the ALJ determined
that plaintiff has mildlimitations in understanding, remesring, and applying information;
moderate limitations in interaoty with others; moderate limitatis in concentration, persistence
and pace; and mild limitations adapting and managing herself.

The ALJ found that plaintiff was capable pérforming light work, with the following
limitations: requires the opportunity to changeifass for 1-2 minutes every 30 minutes. Plaintiff
is limited to no more than moderate noisethie work environment. She can no more than

occasionally engage in posturatiaities, but can never climb ladders, ropes or scaffolds. She



must avoid all exposure to dangerous work hazards (e.g., unprotected heights and exposed moving
machinery), as well as extrentemperatures and/or humidity.aRitiff can frequently reach,

handle and finger with her upper extremities. ae perform detailed, but not complex, work
tasks, not requiring a fast assembly quota pace. She can no more than occasionally interact with
supervisors, coworkers, and the public. Finally,l&iwill be off task up to 5% of the workday

due to her symptoms. (Dkt. #6-2 at 21).

When presented with this RFC determioatiat plaintiff's heang, vocational expert
William Cody testified that ahypothetical individual withthis RFC could perform the
representative light unskilled gtens of sorter and packer. KD #6-2 at 27). The ALJ therefore
found plaintiff not disabled.

[I. Post-Hearing Evidence

Initially, plaintiff alleges that the ALJrad the Appeals Council meously overlooked —
and in fact, inexplicably lost material evidence thatas submitted after tHeearing, but prior to
the ALJ’s decision. Plaintiff contends that remand is necessaydar for plaintiff's claim of
disability to be evaluated on a complete record.

In general, ALJs have an affiative duty to develop theecord, which arises from the
Commissioner of Social Security’s regulatory ohtigns to develop a complete medical record
before making a disability detemmation, and applies even wieeplaintiff is represented by
counsel. 20 C.F.R. 8404.1512(b). TAppeals Council is required teview all evidence in the
administrative record, as well as any additional eva® submitted thereaftiyat is new, material
and relates to the peri@th or before the dataf the ALJ’s decisionSee20 C.F.R. 8416.1470(b);
8416.1476(b)(1)See generallyHollinsworth v. Colvin 2016 U.S. Dist. LEXIS 139154 at *10

(W.D.N.Y. 2016).



While it is not cleamprecisely when and how it occurratie parties agree that at some
point, a 191-page exhibit consisting of treant records from Dent Neurologic (the “Dent
Neurologic” records) went missing from the record. Tracking information confirmed the electronic
filing of the Dent Neurologic records withetsocial Security Admistration on August 23, 2017
(a few weeks after plaintiff's hearing, but seveanths prior to the ALJ’s decision) and although
they were among several exhibits filed by plairditer the hearing, theyppear to have been the
only such exhibit that was somehow omitted fréme administrative record. As a result, the
records were not considered by either the ALJ or Agp€alincil. (Dkt. #9-2 at 1).

The Court “may remand for the purpose of ordering the Commissioner to take additional
evidence into account, but only ‘upon a showing thete is new evidence which is material and
that there is good cause for thduee to incorporate such evidem into the recoréh the prior
proceeding . . .”Carter v. Colvin 2015 U.S. Dist. LEXIS 116180 at *25-*26 (E.D.N.Y. 2015)
(quoting 42 U.S.C. § 405(g)). The Second Circug taveloped a three-paest for the inclusion
of such evidence. A plaintiff must show: (1) thlaé proffered evidencs new and not merely
cumulative of what is already in the record; (2t the proffered evidence is material, that is,
probative and relevant to thent period under review; and (3) good®ator her failure to present
the evidence earlieGee Lisa v. Sec’y of Dep't of Health & Human Ser®40 F.2d 40, 43 (2d
Cir. 1991).

First, the Dent Neurologic records, whiplertain to plaintiff's treatment for migraine
headaches and syncope (faintibgiween January 2014 and JRGA7, are not cumulative. (DKkt.
#9-3). While the record mentiorgaintiff’'s treatment for thes conditions and even contains
additional copies of a brief seatiof the Dent Neurologic recordsatrwere submitted at a different

time, the records at issue document plaintiffempyoms and treatment in far greater depth and



detail, and for a longer period of time, than thestxg portions of the record, and thus serve to
fill a gap?

Furthermore, under the uniqueaimstances of this caseapitiff neednot show good
cause for failing to present the records earlier. Plaintiff made the ALJ aware that the Dent
Neurologic records had been reqeesand were forthcoming prity the hearing (Dkt. #6-2 at 31,
Dkt. #6-6 at 235), and filed them electronically with the Social Security Administration a few
weeks later. Their subsequesmid mysterious absence fronethecord cannot be charged to
plaintiff.

Furthermore, the Dent Neurologic recoede highly probative. The ALJ found plaintiff's
migraines to be a severe impairment, but taed that: (1) the figuency and severity of
plaintiff's headaches and syncodal not satisfy the requirements of Listing 11:02 (Epilepsy)
(Dkt. #6-2 at 18-19); and (2) ptwiff's testimony that she expenced “10 syncopal episodes per
month,” and “migraine headachapproximately two to three dayper week despite treatment”
was undermined by normal findings on MRI, MRA d&fi8G tests, and plainti§ self-reports in
2015 and 2016 that her migraines and syncepialodes had improved. (Dkt. #6-2 at 21-23).

The ALJ acknowledged that plaintiff had cdaiped of worsening symptoms in 2017, but
reasoned that plaintiff's migrainesid syncope had nonetheless baegounted for” in the ALJ’s
RFC determination. The ALJ did not, howevergafy the type or extent of the functional
limitations attributable to plaintiff's migraine &daches or fainting episodes, or explain how the
limitation(s) in the RFC were intended to compensate for them.

The Dent Neurologic records, among othkings, document the ongoing efforts of

plaintiff's treating neurologistDr. Lixin Zhang and Dr Maurice Hourihaneas well as other

2 The administrative record contains a brief and incompkt&on of the Dent Neurologiecords at issue, spanning
only a three-month period. (Dkt. #6-7 at 244-285).
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providers, to treat hameurologic symptoms and identifyetittause of her ongoing syncope. As
testing and treatment continuedeova period of several yearfeir diagnosis shifted from
vasovagal or neuroadipgenic syncope, to migraine-asgded vertigo. Although the ALJ
concluded that plaintiff had expenced “minimal fainting episodes” (Dkt. #6-2 at 23), the Dent
Neurologic records suggest that plaintiff's fiig spells underwent lengthy periods of waxing
and waning, and that periods of improvement veslg temporary.

In January 2014, plaintiff reped she was fainting thréénes a day. In August 2015, she
was fainting twice a day. By March 2016, she lmadroved to the point wdre she was fainting
only three times per month. However, by 2017 nilf#i was complaining of a resurgence of
seizure-like episodes and/or fainting occurriegyveral times a day, with headaches, which
allegedly resulted in multiple la and at least thremoncussions. (Dkt. #9-3 at 12, 39-41, 55, 63,
74, 84, 89, 97, 107, 128, 156, 166, 167). Although “sigaifi improvement’in plaintiff's
migraine headaches was eventually noted atier underwent regular Botox injection therapy,
such improvement was defined egperiencing “two headacheydd per week, instead of daily
headaches. (Dkt. #9-3 at 60).

Because obtaining a proper understanding ef éktent and frequency of plaintiff's
migraines and related syncopal episodes was essential to determining her RFC, consideration of
the Dent Neurologic records byettALJ and/or the Appeal Counaobuld well have altered the
Commissioner’s ultimate finding as to disabiliBee generalliAanes v. Commissione2012 U.S.
Dist. LEXIS 131680 at *2 (E.D.N.Y. 2012) (remandaigpropriate where “th€ourt is unable to
conclude, under the particular circumstanoéshe case,” whether the ALJ's decision was

materially impacted by the failure tmnsider certain ntarial evidence).



In short, because the Dent Neurologic rdsoare material and relevant, and provide
objective support for plaintiff's subjective complaintsdisabling headackeand fainting that the
ALJ declined to fully credit, remand for conerdtion of the severityfrequency and impact of
plaintiff's migraine headachesd syncopal issues in generaidahe Dent Neurologic evidence
in particular, is appropriate.

Because | find that remand is otherwise \aated, | decline to reach the remainder of
plaintiff's contentionsSee generally Siracuse v. Colv2016 U.S. Dist. LEXIS 34561 at *27

(W.D.N.Y. 2016).

CONCLUSION
For the reasons set forth above, the Comuamssis cross motion for judgment on the
pleadings (Dkt. #12) is denie®laintiff's motion for judgment on the pleadings (Dkt. #9) is
granted, and the matter is remanfl@durther proceedings consistent with this opinion, to include
the rendering of a new decision based on consideraf the entire record, to include the Dent
Neurologic records described above, in additorany other subsequent medical records and

evidence deemed material and relevant.

e 0 A

DAVID G. LARIMER
United States District Judge

IT 1S SO ORDERED.

Dated: Rochester, New York
September 29, 2020.



