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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ROBERT LONDON
Plaintiff,
V. Case# 1:19-cv-653DB

MEMORANDUM DECISION
AND ORDER

COMMISSIONER OFSOCIAL SECURITY,

w w W W wn W W W W

Defendant

INTRODUCTION

Plaintiff Robert Londor{*Plaintiff”) brings this action pursuant to the Social Security Act
(the “Act”), seeking review of the final decision of the Commissioner of Social Sedcthay
“Commissioner”)that deniedhis applicatiorfor Disability Insurance Benefits (“DIB”) under Title
Il of the Act, and his application for supplemental security income (“SSI”) underdW of the
Act. SeeECF No. 1. The Court has jurisdiction over this action under 42 U.S.C. 88 405(g), 1383(c)
and the parties consented to proceed before the undersigned in accordanceanding stder
(seeECF Na 18).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(cSeeECF Nos.12, 14. Plaintiff also filed a replyrief. SeeECF No. 17.For the
reasonsset forth below Plaintiff's motion for judgment on the pleadings (ECF N@) is
DENIED, and the Commissioner's motion for judgment on the pleadings (ECFL&as
GRANTED.

BACKGROUND

Plaintiff protectivelyfiled his applications for DIB and S&in August 18, 2015allegng
disability beginning May 1, 201&he disability onset datedlue to: (1) explosive anger diser;

(2) anxiety; (3) depressiofd) COPD;(5) cancer of right kidneyand(5) Hepatitis C.Transcript
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(“Tr.”) 14, 17178, 24154, 269 The claims were denied initially ddecember 28, 2015fter
which Plaintiff requestd anadministrativehearing.Tr. 14. On January 29, 2018, laearing was
heldin Buffalo, New York,beforeAdministrativeL aw JudgeStephen Cormavani the“ALJ"). Tr.
14, 32-89 Plaintiff appeared and testified at the heaangwas represented by Jonathan Emdin
anattorneyld. Rachel Duchopan impartialvocational exper‘VE”) , also appearednd testified
at the hearingd.

The ALJ issued an unfavorable decision on May 2, 2018, finding that Plaintiff was not
disabledTr. 14-27.0n March 22, 201%the Appeals Council denied Plaintiff's request for further
review. Tr. 1-5. The ALJ's May 2, 2018decision thus became tHénal decision” of the
Commissioner subject to judicial review under 42 U.S.C. 8§ 405(g).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenehe
SSA’s conclusions were supported by substantial evidence in the record and were based on
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidence means mor
than a mere scintilla. It means such relevant evidence as a reasonable mindoceghtas
adequate to support a conclusioltdran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”

Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).



II.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yoi&76 U.S. 467, 4701
(1986). At step one, the ALJ must determine whether the claimant is engaged in sulgstiaftial
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether the claimant has an impairment, ortmondfina
impairments, that is “severe” within the meaning of the Act, meaning that it imposégargn
restrictions on the claimant’s ability to perform basic work activitiés§ 404.1520(c). If the
claimant does not have a severe impairnsecbmbination of impairmentaeeting the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets malhyed
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulation Na& 4 (
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria of a Listing
and meets the durational requirement, the claimsmudisabledld. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the ability wrmephysical or
mental work activities on a sustained basis notwithstanding limitations for the cellectiv
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’s IRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform such requirements, theorhghe is not disabledd. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burden cshifts t

Commissioner to show that the claimant is not disabled8 404.1520(g). To do so, the



Commissioner must present evidento demonstrate that the claimant “retains a residual

functional capacity to perform alternative substantial gainful work which existsei national

economy” in light of his or her age, education, and work experi&emRosa v. Callahad68

F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).

ADMINISTRATIVE LAW JUDGE'’S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke

made the following findings in his May 2, 2018 decision:

1.

The claimant meets the insured status requirements of the Social Securityogh
December 312016;

The claimant has not engaged in substantial gainful activity since May 1 tR@Hlleged
onset date (20 CFR 404.15&tlseq, and 416.97 &t seq);

The claimant has the following severe impairments: major depressive disorderitiete
explosive disorder; degenerative changes of the lumbar spine; osteoarthriti©andise
asthma; COPD; ankepatitis C (20 CFR 404.1520(c) and 416.920(c));

The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments in 20 CFR Part 404, Subpart
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926);

The claimant has the residual functional capacitgeddorm light work as defined in 20
CFR404.1567(b) and 416.967{t®xcepthe can make occasional use of ramps and stairs;
can occasionally kneel, crouch, or crawl; can occasionally climb ladders, ropes, or
scaffolds; must avoid concentrated exposure to fumes, odors, dusts, gases, podowentilat
and other respiratory irritants; can perform no work with food or food products; can
frequently handle and finger; can understand, remember and carry out simple instructions
and tasks; can work in a low stress work environment reflected by simple iosisLantd

tasks, no supervisouties, no independent decisioraking, no strict production quotas

or production rate pace, minimal changes in work routine and processes; and can have
occasional interaction with supervisors, co-workers and the general public;

L“Light work involves lifting no more than 20 pounds at a time with frequent lifting oyicarof objects weighing
up to 10 pounds. Even though the weight lifted may be very little, a job is in this catdganjtrequires a good deal
of walking or standing, or when it involves sitting most of the time with some pushing antymfllarm or leg
controls. To be considered capable of performing a full or wide range of light whek¢laimant] must have the
ability to do substantially all of these activities. If someone can do light work, [the S&hiniee[s] that he or she
can also do sedentary work, unless there are additional limiting factors suchdddiltesslexterity or inability to sit
for long periods of time.” 20 C.F.R. § 404.1567(b).



6. The claimant is unable fmerform any past relevant work (20 CFR 404.1565 and 416.965)

7. The claimant was born on August 29, 1963 and is an individual closely approaching
advanced age, on the alleged disability onset date (20 CFR 404.1563 and 416.963);

8. The claimant has at least ayhischool education and is able to communicate in English
(20 CFR 404.1564 and 416.964);

9. Transferability of job skills is not material to the determination of disability beaasiag
the MedicalVocational Rules as a framework supports a finding that the claimartis
disabled,”whether or not the claimant has transferable job sikefSR 8241 and 20
CFR Part 404, Subpart P, Appendix 2);

10.Considering the claimarg age, education, work experience, and residual functional

capacity, there are jobs that exist in significant numbers in the national econarnhetha
claimant can perform (20FR 404.1569, 404.1569a, 416.969, and 416.969a);

11.The claimant has not been under a disability, ameefin the Social Security Act, from
May 1, 2014, through the date of this decision (20 CFR 404.1520(g) and 416.920(Q)).

Tr. 14-27.

Accordingly,the ALJdetermined thatyased on the application for a period of disability
and disability insurance benefits protectively filed on August 18, 26&<laimant is natisabled
under sections 216(i) and 223(d) of the Social Security&cR7. The ALJ alsadetermined that
based on the applicatidar supplemental securityenefitsprotectively filed on August 18, 2015
the claimant is not disabled under section 1614(a)(3){A)e Act.ld.

ANALYSIS

Plaintiff asserts two points of errdfirst, Plaintiff argues that ALfailed tofurtherdevelop
therecord ancdtloseevidentiary @ps in theecord resulting in aunsupported RFCSeeECF No.
12-1 at15-21.Specifically Plaintiff argues thathe ALJ failed to further develop the record and
obtainmissing treating therapist and psychiatrist notes, and improperly weighed the opinions of
Plaintiff's treating mental health providers without closing evidentiary gaps in the rédoad.
15.In his second poinRlaintiff argues thathte ALJconducted anmproper cedibility analysis

and filed toaccount forPlaintiff’'s episodic symptoms in the RFC findindg. at21-25.



The Commissioner argues in responsettmatALJ properly analyzed the medicglinion
evidenceandthe other evidencef record todeternine Plaintiff's RFCandgave good reasons for
his conclusion that Plaintiff's allegations were not entirely consistent with otidenee in the
record SeeECF No. 141 at 17-28. Accordingly,argues the Commissiondghe ALJ's RFC
determinatioris supported by substantial evidenSee id

A Commissioner’s determination that a claimant is not disabled will be set asidehghen
factual findings are not supported by “substantial evidence.” 42 U.S.C. § 4€&€g@lso Shaw v.
Chater, 221 F.3d 126, 131 (2d Cir. 2000). Substantial evidence has been interpreted to mean “such
relevant evidence as a reasonable mind might accept as adequate to support arcdidtldsie
Court may also set aside tGemmissioner’s decision when it is based upon legal dRasa 168
F.3d at 77.

Upon review of the record in this case, the Court findstieghLJ appropriatelyweighed
the medical evidence, includirthe treatment notes, objective findings, medical opinions, and
Plaintiff's testimony The ALJ's analysis wasthorough and weltreasoned and his RFC
determinatiorwas supported by substantial evidence.

Plaintiff was treated by MBD Urology for renal cell carcinomalr. 446-61. In October
2014, Plaintiff had a laparoscopic right partial nephrectomy to remove a portion offf&aint
kidney.Tr. 45253. Postsurgery, Plaintiff was told he could resume lifting, shower, and left and
right arm weightbearing as tolerated with no strenuous activityféor to six weeks andould
return to work on November 3, 20I#%. 462. Plaintiff continued to follow up for surveillande.

446. At a followup appointment in June 2016, Plaintiff's musculoskeletal examination was

normal, and his mental statexamination waslso normal Tr. 449. Plaintiff complained of



chronic pain on the right side and received prescriptions for gabapentin and hydrecodone
acetaminopherid.

Plaintiff established cangith Sami A. Raphael, M. 'Dr. Raphael”)atMount St. May’s
Hospital and Health Centen December 29, 201%r. 391. Plaintiff stated he felt “okay” and had
normal activity Tr. 392. On examination, Plaintiff ambulated with no difficulty and had good
range of motion in the upper and lower extremitids.He was advised to quit smokingg.
Plaintiff followed up three months later, on March 27, 2015, and wanted his blood pressure
checkedTr. 388. He complained of being very tired and having no enéigile continued to
smoke.ld. Plaintiff reported he had normal activifjr. 389.Dr. Raphaehotedthat Plaintiffhad
Hepatitis C and needed further investigation since that was probably causing his Tati§g8.

On September 24, 2015, Plaintiff presentedhe Emergency DepartmertED”) at
Niagara Falls Memorial Medical Ceni{gNiagara Falls”) stating he wakepressedndhomicidal.

Tr. 397. Plaintiff was reported to beantoxicated Id. Plaintiff stated he wasShaving trouble
thinking” and “havingvague homicidal thoughtsld. Patient reported thavhenhedrinks he can
get in fights and have no tolerance fi@ople so rathehan getting in a fighthe cane[to the ED].”
Tr. 40Q His musculoskeletal examination was norifial 398), andPlaintiff was releasednce
he wassober (Tr. 40D

On October 20, 2015, Plaintiff saw Rajinder Bajwa, M(IDr. Bajwd), stating he had
been to th&D in September 2015 due to alcohol abUse403. Plaintiff indicated he had a history
of renal cancer and underwent a nephrectomy in October RDPlaintiff reportedumbar pain
hesaid he was on Norco, but Dr. Bajwdiormed Plaintiffhe would need a letter from Plaintiff's
prior doctor before he would consider giving him pain medicatidns404. When Plaintiff

returned to Dr. Bajwa on December 22, 2015, he stated he could not get a letter from his doctor



but continued to complain of chronic lumbar palm. 519. Plaintiff's musculoskeletal exam
showed intact range of motion. Tr. 520. Plaintiff received a prescription for Tramads2 1T

At an appointment on May 3, 2016, Plaintiff wanted to follow up on his Hep@&tiflr.
516. He had missed appointments and was not able to provide any good idaddis
musculoskeletal examination was normal, and his mental status exam showed cléi@ncagghi
good eye contact, and his thought proessgerelinearand goalirected Tr. 517. Plaintiff's test
results regarding his Hepatitis C were pendidgWhen Plaintiff followed up on May 17, he was
assessed with simple bronchitis and received tobacco abuse couisebidg. By May 31, 2016,
Plaintiff reported he had no ener@y. 510. Plaintiff continued to see Dr. Bajwa regularly through
November 2017Tr. 471-510.In November 2017, Plaintiffontinued to complain of back pain
and was diagnosed with sciatida. 472.The record notes that Plaintiff's Hepatitis CdHaeen
treated with a 12veek course of Zepatier which finished in December 2@l & laintiff tested
positive for cocaine on AprB, 2017 and his prescription forramadolwas discontinuefbr his
safety.ld. Plaintiff was counseledot to use illicit dugs.Id.

Plaintiff attendedregular outpatient mental healthtreatment at CMHC Psychiatric
(“CMHC") from approximatelyMay 2015 to April 2018. Tr554-69.From June 2015 to April
2016, Plaintiffattendedherayy appointments with social worker Chris Kjowski (“Mr. Kjowski”)
every two weeks; and from May 2016 to February 2@1&intiff attendedherapysessiongvery
two weekswith Nicole Perg“Ms. Pera”)and Sara Andrew (“Ms. Andrew”Jr. 55456. Plaintiff
was also followed by Viktor Yatsynovich, M.D. (“Dr. Yatsynovictitbm July 2015 to February
2018.See id

At apsychiatricevaluation appointment on JUb3, 215, Plaintiff said he last worked as

a furnace operatpbuthehad quit his job dué anger problemdr. 568. Plaintiffstatedhe felt



anxious and overwhelmed constantly. He had an upcoming court date for domestic violence
becausé he lost control and hit his girlfrienti andsaid hehad previouslyspent three years in
prison due to assaull. Plaintiff denied a history of major depressive epispbdebad no history

of hypomanic or manic symptoms; and he reported no substance use ldstory.

On August 21, 201Rlaintiff had aollow-up appointmet with Dr. YatsynovichTr. 567.
Plaintiff said he could not tolerate one of his medications due to nightraadie stopped taking
it. Dr. Yatsynovich reported th&laintiff smelled of alcohol, anaffter keing confronted with this,
Plaintiff admittedhe drank asix-pack of beer theay beforeld. Plaintiff told hisprovider, “I'm
not an alcoholic. I'm doing this once in a “blue mdadd. Plaintiff denied any new concerasd
reported havas applying for social securitid. On examinationPlaintiff was alert and oriented
heshowed intact memory for recent and remote eyaiggshoughiprocesses were lineand his
speech wasiormal. Id. He was polite, cooperative, and mildly anxious during the interview
however, le denied any depressive symptgnie showed a normal level of attention and
concentrationand his insight and judgment were fda. Dr. Yatsynovich adjusted Plaintiff's
medications and told him to cut down on drinkitg.

In November 2015, Plaintiff had medication management appointmevith Dr.
Yatsynovich.Tr. 566 Plaintiff reported feeling anxious bstated he was able to stay away from
drinking and using drug$d. He stated the last time he used cocaine was two months ago, but he
was “vagueabou his drinking problenisand “minimize[ed his issues.Id. Plaintiff reported he
was compliant with all medications and denied having any side effett$lis mental status
examination wasgssentially unchanged fropmior appointmentdd. Plaintiff was diagnosed with

generalized anxiety disorder, cocaine and alcohol use disorder, and rule out polysubstance



dependenceld. Plaintiff's medications were adjusted, and he was warned about the negative
effects of alcohol and his medicatioid.

On December 1, 2015, Mr. Kjowskbmpleted a treating source statemeojuested by
the stée agencyTr. 411-12.Mr. Kjowski reported that Plaintiff attended counseling sessions since
June 5, 201%@nd stated hisymptomswere consistent with intermitteréxplosive disorder and
generalized anxiety disordéd. Mr. Kjowski stated that Plaintiff was currentbyescribed Effexor
XR and had been compliant with his medication, counseling, and therapeutic suggkestidns.
Kjowski recommended that Plaintifbhseek employment until he was able to manage anger and
learn to interact appropriately work with peers/othiets.

By January 11, 2016, Plaintiff stated he was doing better on his medications,\&aas he
happy with his improvement since his last vidit. 565. On examination, no gross cognitive
deficits were noted.ld. Plaintiff was polite and cooperative and showed good eye cphisct
mood was improvedand his affectvasfull range and appropriated. He wasdiagnosed with
generalized anxiety disorder and rule out PTSD, amdedications were adjustdd.

At an appointment in March 2016, Plaintiff denied using alcohol and drugs, bwashe
noted to smell of alcohol'r. 564 When confronted, Plaintiff admittédhe drinks sometimés].”

Id. The record notes th&faintiff “wasfocused on getting Klonopihbut hewastold hecould not
be prescribedlonopin while using alcoholld. Dr. Yatsynovichdiscussed potential treatments
with Plaintiff and adjuste®laintiff's medicationdd.

When Plantiff returned on May 11, 2016, he stated he felt more anxious and did not think
his medication was effectivdr. 563. He said he was not using alcohol or drugs, and his
medications were adjusted agaid. By July 2016, Plaintiff stated he was feeling more

overwhelmed since he got into a fight with family members while drinking62. Plaintiff said

10



he last drankour to five days agobut after he “wasconfronted due to a smell of alcolidhe
admitted to drinking beer dailyltaoughhe wassague about the amouid. The record notes that
Plaintiff “was focused on getting benzodiazepih&s Plaintiff's Klonopin was discontinued due
to his ongoing substance used his other medications were refillédl

By August 31, 2016, Plaintiff continued to report he felt anxiduss61. Plaintiffreported
hehad been staying in his room most of the time because he could not tolerate being around people
or his girlfriend for a long timeld. Plaintiff said he stopped drinking for tlereveeks and was
focused on maintaining sobriety. Plaintiff was restarted on Klonopibuthewas told he needed
to maintain sobrietyld. Plaintiff continued to seBr. Yatsynovich in October 2016, and January,
August and November 2017 r. 55760. On November 14, 2017, Dr. Yatsynovich completed a
mental health reparin which Plaintiff was diagnosed with generalized anxiety disorder, moderate
Tr. 552. He checked boxes to indicate that, from a mental health perspective, Mamtiffiable
to work for 12 or more month#l.

On May 16, 2017, Plaintiff went to tidiagara Falls EDeporting he had been assaulted
three daysrior. Tr. 464 Plaintiff had been at the corner store and did not know who assaulted
him. 1d. He had mild bruising under theft eye 1d. Plaintiff said he had a headache and drank two
beers to try to stop the headaclie He hadtenderness to palpitation to the right area under the
eye, jaw, and cheeHlr. 465. He denied back pastjffnessand numbness in the upper and lower
extremities Id. On examination, Plaintiff's back showed normal range of motion, and his
musculoskeletal exam was normal with normal strenpth466. Plaintiff's nose was fractured
and o releaseghe was told to follow up with his primary care doctor and the concussionTlinic

468.

11



On December 14, 20186pnsultative examineBregory Fabiano, Ph.§Dr. Fabiano”)
conducted a psychological consultative exam of Plainfiff 41419. Plaintiff reportedsleep
problems loss of appetite, explosive anger, dysphoric mood, loss of usual interests, irritability,
concentration difficulties, and social withdrawat. 415. Healso reportedymptomsof anxiety
staing he forgot things and had to get away from pedgdld-de saidmedication helped calm him
down and was effective most of the timd. He also reporteghroblems with memory and
concentrationld. He denied any problems with alcohol or druggs Plaintiff reported hevas
charged with assault in 2000 and served five years in jail, asaitiene hadbeen in trouble
numerous times for domestic [violencdl’

On examination, Plaintiff's demeanor and responsiveness to questions was cooperative
416. His manner of relag, social skills, and overall presentatioiere adequatg his motor
behavior was normaland his eye contaavas appropriate.ld. His expressive and receptive
language were adequates thought processes were coherent and-djoatted with neevidence
of hallucinations, delusions, or parandigs mood was neutral, his affect was in the full range
and he had appropriate speech and thought coideRtaintiff' was fully orientegdbut Dr. Fabiano
noted that Plaintiff attention and concentran and recent and remote memory skills were mildly
impaired, perhaps due to some emotional distress secondary to depresseltl ntdisdnsight
and judgmentvere fair Tr. 417.

Dr. Fabiano diagnosed major depressive disorder, panic disorder, and ttetgrmi
explosive disorderTr. 417. He opined that Plaintiff did not appear to have any evidence of
limitations in following and understanding simple directiond iastructions; performing simple
tasks independently; maintaining a regular schedule; learning new tasks; performingxdaskd

independently; or making appropriate decisioils Dr. Fabiano further opined that Plaintiff

12



appeared to have moderate limitations in maintaining attention and concentradaitmng reith
others; and appropriately dealing with strédsFinally, Dr. Fabiano noted thathile the results
of the evaluation appeared to be consistent with psychiatric problemsinthigelf, was not
significant enough to interfere with Plaintiff's ability to function on a daily bagis.

On December 14, 2015, Plaintiff attended a consultative interadicineexamination
with Michael Rosenberg, M. Dr. Rosenkrg’). Tr. 42024. Plaintiff said he had a history of
arthritis in his hands, knees, and ankles since .Z1320. Plaintiff stated his pains were constant
and were made worse with use, including walking, standing too long, and hdddiRtaintiff
reported receiving treatment for HepatitisI@. He said hesmoked up to half a pack of cigarettes
per day and hedenied alcohol or street drug u3e. 421. Plaintiff could cook five days a week
and do light cleaninglr. 421. Healsodid laundry once a week and could do light shopgithg
He could manage his personal ¢anedhe watched television and listened to the raétio

On examination, Plaintiff appeared in no acute distrBiss421. No shortness of breath
was notedhis gait station and sancewere normgland he showed no noticeable linig. His
squat was limited by right knee and ankle pamn 421. He used no assistive devijdesneeded
no help changing for the exam or getting on and off the exam table; and he could rise from his
char without difficulty. 1d. Plaintiffs musculoskeletal examination showed full flexion and
extension in the cervical and lumbar spihis thoracic spine was normalnd s$raight leg raise
testing wasiormal.Tr. 422. He showed decreased range of motion in the right. dehkidis joints
were stable, but he had pain with range of motion of the right ankle, right knee, and in his hands
Id. He had tremors in both handsdhis strength was 4/5 in the upper and lower extremities

There was no mscle atrophy evident. Tr. 423.

13



Dr. Rosenberg diagnosed hand pain, right knee and ankle pain, alfTmi@3. Plaintiff
had Hepatitis C, asthma, COPD, and flexion contracture of the first finger oftthard.Id. Dr.
Rosenberg indicated that Plaintiff had mild restrictions for activity that entaleetitive or
prolonged use of both handsild restrictions for activity that entailed prolonged and
uninterrupted squatting due to his right knee and ankle aaimmild restrictiors for activity that
involved prolonged and uninterrupted standing and walkohgFinally, Dr. Rosenberg opined
that Plaintiff needed to avoid smoke, dust, and other known respiratory irri@nts.

Plaintiff submitted medical documeritat for treatment at Niagara Falls from June 2010
through October 201 Mmostof which appears to bduplicative of records already in the filEr.
90-140.

Plaintiff argues that ALJailed tofurtherdevelop therecord and obtain missirtherapy
records improperly weighed the opinions of Plaintiff's treating mental health providansi
conducted ammproper cedibility analysis resulting in arunsupported RFCSeeECF No. 121
at15-25.For the reasons discussed below, the Ciouds that theALJ properly took into account
the medical evidence in the record on the whole, including the medical opinion eyidedce
incorporated into Plaintiff's RFC those impairments and restrictionsostgapby the record as a
whole. SeeJohnson v. Colvin669 F. App’'x 44, 46 (2d Cir. 201¢¢xplaining that “because the
record contained sufficient other evidence supporting the ALJ's determination andebdta
ALJ weighed all of that evidence when magihis residual functional capacity finding, there was
no ‘gap’ in the record and the ALJ did not rely on his own ‘lay opinion’).

A claimant’s RFC is the mosie can still do despitéis limitationsand is assessed based
on an evaluation of all relevant evidence in the rec@ee 20 C.F.R. 88 404.1520(e),

404.945(a)(1), (a)(3); SSR $p, 61 Fed. Reg. 34,401 (July 2, 1996)At the hearing level, the

14



ALJ has the responsibility of assessing the claimant’s BE€0C.F.R. § 404.1546(c); SSR96
5p, 61 Fed. Reg. 34,471 (July 2, 1996)see also20 C.F.R.§ 404.1527(d)(2) (stating the
assessment of a claimant’'s RFC is reserved foCtdmmissioner)Determining a claimant’'s RFC
is an issue reservedo the Commissioner, not a medical professiorgde 20 C.F.R. 8
416.927(d)(2) (indicating that “the final responsibility for deciding these issues [incIR#Gq
is reserved to the CommissionemByeinin v. Colvin No. 5:14€V-01166(LEK TWD), 2015 WL
7749318, at *3 (N.D.N.Y. Oct. 15, 2015gport and recommendation adopt@@15WL 7738047
(N.D.N.Y. Dec. 1, 2015) (“It is the ALJ’s job to determine a claimant’s R, not to simply
agree with a physician’s opinion.”).

Moreover, the ALJ’s conclusiomeed not “perfectly correspond with any of the opinions
of medical sources cited in [his] decision,” becahgeALJis “entitled to weigh all of the evidence
available to make an RFC finding that [i]s consistent with the record as a wialéa’v. Astrue
508 F. App’x 53, 56 (2d Cir. 20183iting Richardson v. Perale€02 U.S. 389, 399 (197{the
RFC need not correspond to any particular medical opinion; rather, the ALJ weighs and
synthesizes all evidence available to render an RFC finding consistent withaitteaga whole
Castle v. ColvinNo. 1:15CV-00113 (MAT), 2017 WL 3939362, at *3 (W.D.N.Y. Sept. 8, 2017)
(Thefact that the ALJ’'s RFC assessment did not perfectly match a medical apinmtrgrounds
for remand).

Additionally, it is within the ALJ’s discretion to resolve genuine conflicts in thdenge.
See VeinoBarnhart 312 F.3d 578, 588 (2d Cir. 2002). In so doing, the ALJ may “choose between
properly submitted medical opinionsBalsamo v. Chater142 F.3d 75, 81 (2d Cir. 1998).
Moreover, an ALJ is free to reject portions of medimainion evidence not supported by objective

evidence of record, while accepting those portions supported by the r8eerfeinp312 F.3d

15



at 588.Furthermorethe evaluation ofhe consistacy of Plaintiff's allegatios and the medical
evidence of record is interrelatetftlhe ALJ's decision to discount [plaintiff's] credibility
influenced the ALJ’s weighing of medical opinions that were based in part on [flslinéports,

and the ALJ’sevaluation of the medical opinions in turn informs whether medical evidence
supported” the ALJ’'s RFC determinatiqhulin v. Colvin 826 F.3d 1082, 1086 (8th Cir. 2016).

Here,the ALJ properly analyzed the opinigas well asheother evidencefrecord when
developing Plaintiff's RFCTr. 20-25. See20 C.F.R. 88§ 404.1527, 416.92%Vith regard to
Plaintiff's physical limitations, the ALJ properly discussed the opinions of congeleataminer,

Dr. Rosenberg, giving it great weighiir. 24, 42024. An ALJ may rely on the opinion of a
consultative examineBee Camille v. Colvjr652 F. App’x 25, 27 n.2 (2d Cir. 201&amond v.
Astrue 440 F. App’x 17, 222 (2d Cir. 2011)Mongeur v. Heckler722 F.2d 1033, 1039 (2d Cir.
1983) (report of a comdtative physician may constigisubstantial evidence to contradict the
opinion of a treating physician); 20 C.F.R. 88 404.1519a(b), 416.919a(b).

The ALJ noted Dr. Rosenberg’s opinion that Plaintiff had only mild restriction for
prolonged use of the hands, squatting, standing, and walking and had to avoid respiratory irritants
Tr. 24. As the ALJ explained, this opinievas consistent with the record as a whaolethat it
documented Plaintiff's osteoarthritis, degenerative disc disease, COPBgpatitis C Id. The

ALJ added that the opinionvas further supported by Plaintiff's generally unremarkable

20n January 18, 2017, thgency published final rules titlé¢d@Revisions to Rules Regarding the Evaluation of Medical
Evidence: 82 Fed. Reg. 5844. These final rulesevéfective as of March 27, 2017. Some of the new final rules state
that they apply only to applications/claims filed before March 27, 2017, or only feajpis/claims filed on or after
March 27, 2017See, €.g20 C.F.R. 88 404.1527, 416.927 (explairtiogv an adjudicator considers medical opinions
for claims filed before March 27, 2017) and 20 C.F.R. 88 404.1520c, 416.920c (explaining hdudicator
considers medical opinions for claims filed on or after March 27, 28&@&)alsd\Notice of Proposed Rulemaking, 81
Fed. Reg. 62560, 62578 (Sept. 9, 2016) (summarizing proposed implementatios)pkHaesalthoughtheagency’s

final decision was issued on May 2, 2018, after the effective date of theuies| Plaintiff filed his claim before
March 27, 2017. Thus, the 2017 revisions apply to this case, except for thos¢hailesate they apply only to
applications/claims filed on or after March 27, 2017.
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examinations and the extent of his activities, suggesting the ability to perform dghttw. 24.
Accordingly, the Court finds thatibstantial eidence supportthe ALJ’sconclusion.

The ALJalsoproperly gave great weight to thssessmerfbllowing Plaintiff's October
2014 nephrectomstating thaPlaintiff neededour to six weeks of recovenyith no heavy lifting
and should not return to wotkntil November 3, 2014Tr. 24, 46162. The ALJ noted that this
assessmerappropriately refleetda period of acute recovery after surgery. 24.However, the
ALJ gave little weight taheassessment of disability on a letegm basisas Plaintiff's procedure
did not have any lonterm residual effectdr. 24, 46162. In addition, disability under agency
regulations is for a minimum &onth period, and Social Security disability is neamt to cover
short term post-surgical recoveee20 C.F.R. 88 404.1505, 416.095 (definition of disability).

Regarding Plaintiff'smental limitations, the ALJ properly gave great weight to the
opinions of Dr. Fabiandr. 24, 41617.As notedabove Dr. Fabiano diagnosed major depressive
disorder, panic disorder, and intermittent explosive disoateropined that Plaintiff did not
appear to have grevidence of limitations in following and understanding simple directiods an
instructions; performing simple tasks independently; maintaining a regular scheduéd new
tasks; performing complex tasks independently; or making appropriate decigiod4d.7. Dr.
Fabiano also opined that Plaint@#ppeared to have moderate limitations in maintaining attention
and concentration; relating with others; and appropriately dealing with.Stre447.As the ALJ
explained this opinion wasconsistent with the record as a whole, which documented Plaintiff's
positive response to medication and counseiiith only mild objective mental deficitgr. 24
25.

The ALJ also properly discounted the opirsar Dr. Yatsynovich and Plaintif§ other

mental health treatment providetsCMHC. Tr. 25, 411, 433, 55Zirst, the ALJ noted thahese
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providers’ opinions that Plaintiff could not work were conclusory statements on an issnede
to the CommissionefTr. 25. A treating physician’s conclusion that a claimant cannot work is
entitled to no deference “because a finding of disability is one reserved for the Gamasmis 20
C.F.R. 8 404.1527(d) (an opinion on the ultimate issue of disability is not a medical opinion, and
is not entitled to anyspecial significance”)Robson v. Astryé26 F.3d 389, 393 (8th Cir. 2008);
House v. Astrues00 F.3d 741, 745 (8th Cir. 2007) (“A treating physician’s opinion that a claimant
is disabled or cannot be gainfully employed gets no deference because it invades the province of
the Commissioner to make the ultimate disability determinatioAs)the ALJ also notedr.
Yatsynovichs opinions lacked any functional assessment of Plaintiff's welkted abilitiesTr.
25. Furthermorehe ALJ notedhatthe lack of any functional assessment in the treatment record
combined withPlaintiff's documengd level of function anchis activities provideda basis for
giving little weight to such opiniongd.

The ALJ also gave some weight to the statement of oRaofitiffs CMHC counselors
Mr. Kjowski, that Plaintiffshould not work until heouldmanage his angerr. 25,421. The ALJ
noted that thaetatementvasnot a functional analysis #flaintiff’'s work-related abilitiesand was
too vague to be given greater weigint spite of it being made by a treating provideér. 25.
Furthermoe, Plaintiff's therapis arenot acceptable medical sources under the regulations, but
ratherare“other” sourcesSee20 C.F.R. 8§ 416.927(f)(4(R). “[W]hile the ALJ is certainly free to
consider the opinion of [neacceptable medical sources] in making his overall assessment of a
claimant’s impairments and residual abilities, those opinions do not demandnibelsterence
as those of a treating phgmn.” Genier v. Astrug298 F. App’x 105, 108 (2d Cir. Nov. 5, 2008)
(citing Mongeur v. Heckler722 F.2datl039 n.9. An ALJ is “free to discount the assessments [of

such sources] accordingly in favor of the objective findings of other medical dors®ms”paxon
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v. Astruge 781 F. Supp. 2d 92, 104 (N.D.N.Y. 2011) (“[T]he ALJ is empowered with the discretion
to afford less than controlling weight, or even no weight, to the opinion of ‘other sourcesrigas |
as she "address|es] and discuss|es] the opipi

An ALJ’'s decision should, however, reflect consideration of the information from an
“other” source so that a subsequent reviewer may follow the ALJ’s reasaiinyy the ALJ did
in this caseTr. 25.See20 C.F.R. 88 404.1513(a) & (d), 416.913(a) & (A3. noted abovehe
ALJ explainedthat these opinions did not provide functional limitatioasd statements that
Plaintiff was unable to work were statements on an issue reserved for tmeigS@mner Tr. 25,
411, 43639. The ALJ also explained that these opinions were inconsistent with Plaintiff's
documented function and activities. 5. As the ALJ notedthe record documents a positive
response to medication witPlaintiff generally demonstratingnly mild mental deficitshe was
able to maintain relationships with a friend, his mother, and his girlfreamtihevasable to shop
in storesld. Accordingly,the ALJ’s conclusions regard) the weightsaassignedo all themental
healthtreatmenproviders are supported by substantial evidence.

To the extent that Plaintiff args that the ALJ overlookeslidenceof Plaintiff’s bipolar
disordertraumatic brain disordeand headachdsee EEF No.12-1 at 21) Plaintiff fails tocite
any evidence in theecordsupporting these diagnos&§ith respecto bipolar disorderthere is
one progress note from Dr. Yatsynovich dated November 13, 2017 that includes a diagnosis of
bipolar disorder (Tr. 557),ud in many of his other recordscluding his November 14, 2017
medical source statemeiir. Yatsynovich indicated only th&laintiff had generalized anxiety
disorder (Tr. 552, 5667).However, &en if the diagnosis was bipolar disorder versus generalized
anxiety disorder, Plaintiff fails to show how that would have changed the analysis cogdiolat

the ALJ gave Plaintiff very significant mental limitatiofis. 19 Similarly, Plaintiff s assertion
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that hiseD visit in May 2017 after he had been assautt@oports a diagnosig traumatic brain
disorder and headacheés unsupported by the record@he records show that Plaintiff had a
headache from this and drank two beers to try to stop the headbclgt3. Plaintiff's nose was
fractured and he wa released to follow up with his primary care doctor and was told to follow the
concussion clinicTr. 468 Furthermoreat an appointment with Dr. Yatsynovich in November
2017,there were no gross cognitive changes nofed557. Accordingly,Plaintiff fails to show
how this evidence supports a determination that the ALJ erred.

Plaintiff alsocomplainghere are missing treating therapist and psychiatrist feeeECF
No. 121 at 1519. Plaintiff evencites to alleged“missing treatment notégid. at 11)and
essentiallyarguesthatthe ALJ was obligated to obtain those recdei® id at 1519). Plaintiff's
argument is without meritThe ALJ is not required to develop the record any further when the
evidence already presented is ‘adequate for [the ALJ] to make a detewmemsato disability.”
Janes v. Berryhi]l 710 F. App’x 33, 342d Cir. 2018) (citingPerez 77 F.3d at 48)see also
Benman v. Comm’r of Social Securi®p0 F. Supp. 3d 252, 28 (W.D.N.Y. 2018) (where the
ALJ did not rely on any treating source opinion evidence in determining the plaintiff's RFC, “the
issue is whether the record is clear, and contains some useful assessment|airiuat's
limitations from a medical source sufficient to support the RFC finding”).

At the hearingPlaintiff's counselstated he believed there were additiaralords from
Dr. Yatsynovichthat were not in the file.Tr. 36. The ALJ gave Plaintiff's counsel 10 days to
submit additional documen@nd explained that if there were other problems or difficulties,
Plaintiff needed to bring them up in a letter with an explanafion38. Thereafter, Exhibit 19F
was received and entered into evidera® here is no indication from Plaintiff that there were

any problems or difficulties in obtaining the recortis 55369. FurthermorealthoughPlaintiff
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submitted documents to tgpeals @uncil, none of these included records fromstiireatment
providersthat Plaintiff indicates are missin§eeTr. 90-140.

Additionally, achallenge that the record must be supplemented by thevllnbt prevalil
without an explanation of “how it would have affected [the] caReitesColon v. Astrug523
F.App’x 796, 79 (2d Cir. May 2, 2013) Here, Plaintiff simply argues that the record was
incomplete, but he does not argue with any specificity how these records would haee dfffect
case.Eventhough the record does naintainnotesfrom everytherapyvisit, a sufficientrecord
of Plaintiff’'s mental health treatmentas before the ALJAs discussed aboyehere is ample
medical &idence supporting the ALJ’s decision, including numerous treatment record®from
Yatsynovichand Plaintiff's therapisisas well as DrFabiano’sexamination report and opinion
See BrogatDawley v. Astrue484 F. App’x 632, 634 (summary order) (2d Cir. 2012) (holding
that the ALJ was not required to further develop the record when the available ewdssc
adequate to determine that the claimant was not disabgt)son v. Colvin669 F. App’xat 46
(explaining that “because the recardntained sufficient other evidence supporting the ALJ's
determination and because the ALJ weighed all of that evidence when making his residual
functional capacity finding, there was no ‘gap’ in the record and the ALJ did not rely owihnis
‘lay opinion™); see also Jones v. ColyiNo. 13CV-06443, 2014 WL 2560593, at *5 (W.D.N.Y.
June 6, 2014) (acknowledging that while the Agency has a duty to develop the record, that duty is
not limitless).

Here the record is clear armbntairs sufficient evidenceo providea useful assessment of
Plaintiff's mentallimitations. Benman v. Comm’r of Social Secuyi8b0 F. Supp. 3dt 259-60.
Thus, Plaintiff’'s argument that the ALJ failed in his duty to develop the recordrides® See

Morris v. Berryhill, 721 F. App’x 25, 2728 (2d Cir. 2018) (summary order) (explaining that the
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mere “theoretical possibility” of missing records that might be probative dbiltigddoes not
establish that the ALJ failed to develop a complete recoAtgordingly, Plaintiff's argurent
fails, and the Court finds no error.

Next, Plaintiff argues that the ALJ conducted an improper credibility analysis and failed t
account for Plaintiff's episodic symptoms in the RFC findingeeECF No. 121 at 2125.
Subjective symptomatology cannot, by itself, be the basis for a finding of disability. 2Q €.F.R
416.929(a); SSR 18p. While an ALJ must take Plaintiff’'s claims into account, he need not accept
subjective complaints without questidBee Genier v. Astru®06 F.3d 46, 49 (2d Cir. 2010).
Rather, the ALJ exercises discretion ingheng the consistency of Plaintiff's allegations in light
of the other evidence in the recotd. Great deference should be given the ALJ’s judgment
because he heard the witness testify and observed his denf@anmyvage v. Shalal8882 F.
Supp. 1413, 1419 n.6 (S.D.N.Y. 199%grra v. Sullivan762 F. Supp. 1030, 1034 (W.D.N.Y.
1991). t is the function of the Commissioner, and not the courts, to appraise the credibility of
claimantsCarroll v. Sec’y of Health & Human Sery305 F.2d 638, 642 (2d Cir. 1983).

In this case, the ALJ cited objective evidence of record that undermined P#intiff
allegations of disabling symptom3r. 1617. See20 C.F.R. 88 404.1521, 416.921 (“Your
impairment(s) must result from anatomical, physiological, or psycholagfcedrmalities that can
be shown by medically acceptable clinical and laboratory diagnostic techniques.ofidheaef
physical or mental impairment must be established by objective medical evidencteari
acceptable medical source. We will not use your statement of symptoms, a diagnosesiceh m
opinion to establish the existence of an impairment(s).”). As the ALJ explainegjtencs
Plaintiff's reports of fatigue and pain, Plaintiff was regularly observed to ke @iented, well

appearing, and in no distress, which suggests that Plaintiff's symptoms were not asrsasere
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frequent as allegedr. 21, 344, 388, 391, 404, 448, 471, 475, 477, 481, 484, 487, 489, 492, 495,
498, 501, 507, 511, 514, 517, 520.

With respecto his asthma and C@R theALJ noted that Plaintiff had only sporadically
demonstrated diminished air entry, and he exhibited good air movement at a majority of his
treatment visitsTr. 21, 388, 392, 404, 471, 475, 477, 481, 484, 487, 489, 492, 495, 498, 501, 507,
511, 514, 517, 520. Examination findings frequently revealed clear lungs and no wheezes, rales,
or rhonchiTr. 22, 344, 388, 392, 404, 448, 471, 475, 477, 481, 484, 487, 489, 492, 495, 498, 501,
507, 511, 514, 517, 520.

Despite Plaintiff's claims of osteoarthritis of twests and degenerative disc disease, the
ALJ noted that examinations continually demonstrated full muscle strength at 5/5 in thangper
lower extremities, intact sensation, normal extremity range of motion, anadnalngait Tr. 22,

389, 392, 404, 449, 471, 475, 477, 481, 484, 487, 489, 492, 495, 498, 501, 507, 511, 514, 517,
520.

Regardng Plaintiff’s history of Hepatitis C, the ALJ noted that treatment notes indicated
Plaintiff's follow-up had been intermittergndin May 2016, he had missed appointments without
any good reasonsr. 22, 516. Thus, it was reasonable for the ALdaiocludethat Plaintiff would
have complied with his treatment providers’ recommendations if he had disablingssrifte,

e.g, Wilson v. ColvinNo. 6:16CV-06509, 2017 WL 2821560, at *6 (W.D.N.Y. June 30, 2017)
(“It was within the ALJ’s discretion to conclude that Plaintiff's allegations edfilitating pain
were undermined by her failure to follow up on the multptelatively conservative-treatment
options offered to her such as chiropractic treatment, physical therapy, andlepjdatians.”);
Nicholson v. ColvinNo. 6:13-CV-1296, 2015 WL 1643272, at *7 (N.D.N.Y. April 13, 2015)

(“The ALJ properly considered Plaintiff's failure to comply with medicatiogattment as
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prescribed as a factaveighing against her credibility, particularly because she had continued
coursel from her treatment providers to maintain the medication regimen.”).

As for Plaintiff's mental limitations, the ALJ observed that although Plaintiff continued to
report symptoms of anxiety and difficulty getting along with others, mental statusnaians
demonstrated that Plaintiff was polite, cooperative, alert, and oriented veith imémory, good
eye contact, normal attention and concentration, no cognitive deficits, and generally only mild
deficits in mood and affectr. 23, 557, 55%0, 56366. Further, during appointments for his
physical conditions, the ALJ considered that Plaintiff had been regularly obsehesdeta normal
appearance, clear thoughts, good eye contact, intact cognition, and normal $pe28h345,

449, 404, 471, 475, 477, 481, 484, 487, 489, 492, 495, 498, 501, 507, 511, 514, 517, 520. This
objective evidence discussed by the ALJ indicates that Plaintiff's aldegadf disabling physical
and mental impairments are not as severe as allége2l1-23.

In addition to the objective medical evidence, the ALJ also discussed various
inconsistencies in the recordr. 23. For example, at both of his consultative examinations,
Plaintiff denied any history of drug of alcohol use or problefns23, 415, 420. However, the
ALJ nated that the record documented Plaintiff's history of cocaine use, emergency treatment
2015 due to intoxication, and that he smelled of alcohe¢watraimental health visitsTr. 23, 56,

476, 562, 564, 566-67. Whére wasconfronted by providerthat he smelled of alcohol, Plaintiff
admitted to drinking, and it was noted that he was focused on getting Klodopb62, 564.

Plaintiff wasalsonoted to be “vague” about his drinking problems and minimized his isBues

562, 566. The use of substances such as drugs and alcohol provide an alternative explanation for
the amount of treatment that Plaintiff has sou§leie Morgan v. BerryhjliNo. 1:15CV-00449

(MAT), 2017 WL 6031918, at *5 (W.D.N.Y. Dec. 5, 2017) (“[A] claimant’s misusmetliation
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is a valid factor for an ALJ to consider.” (citation omittedy)eakland v. AstryéNo. 16CV-519S,

2012 WL 1029671, at *5 (W.D.N.Y. Mar. 26, 2012) (“Plaintiff's drug seeking behavior serves to
generally discount her testimony as it relates to the severity of her synipidtatons omitted));

see also Anderson v. Shalakl F.3d 777, 780 (8th Cir. 1995) (dregeking behaviors cast a
“cloud of doubt” over the legitimacy of a claimant’'s numerous doctor visits and discredits
allegations of disabling pain).

In addition to finding inconsistencies in the record, the ALJ also found that Plaidéify
activities failed to indicate disabling limitatianbr. 23. For example, Plaintiff admitted that he
could cook five days per week, ride a bicycle, do light cleaning, do light shopping, and do laundry
once per weekKTr. 23, 421, 461, 461, 46As the ALJ notedsuch evidence suggested a greater
functional ability than alleged, especially in light of Plaintiff's allegationtapeng to his hand
pain, shotness of breath, and related limitations, as many of those activities involvesineioy
and use of the hands and fingers. Tr. 23.

The ALJalsonoted that Plaintiff could maintain relationships with others, such as with his
roommate and girlfriennche wasable to shop in a corner stpendhe used a taxi, suggesting a
greater social functional ability than allegdd. 23, 39, 414, 464. Specifically, the ALJ observed
that Plaintiff testified to social isolation, but he was involved in a bicycle accidénigast 2014
and admitted he was riding his bicycle to a friend’s holise23, 70, 461. Similarly, Plaintiff
testified that his girlfriend did shopping for him, but later acknowledged that he took périjaslic
to a corner store for cigarettebr. 23,4142, 464. Thus, the ALdeasonablyconcludedthat
Plaintiff socialized more than he allegdd. 23. These activities did not support Plaintiff's claims
that he wasinable to perform any type of woi&ee Poupore v. Astrug66 F.3d 303, 307 (2d Cir.

2009) (claimant’s abilities to watch television, read, drive, and do household chores supported
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ALJ’s finding that his testimony was not fully credible); see also 20 C.F.R. 88 404.1529(c)(3)(i)
416.929(c)(3)(i) (ALJ must consider claimant’s “daily activities” when evalgasymptoms).

While Plaintiff may disagree with the ALJ’s conclusiohe tCourt must “defer to the
Commissionés resolution of conflicting evidence” and reject the ALfindings “only if a
reasonable factfinder would have to concludepwise.”Morris v. Berryhill, No. 1602672, 2018
WL 459678, at *3 (2d Cir. Jan. 18, 2018) (internal citations and quotations omKied)v.
Colvin, 669 F. App’x 31 (2d Cir. 2016) (the deferential standard of review prevents a court from
reweighing eulence);Bonet ex rel. T.B. v. Colvis23 F. App’x 58, 59 (2d Cir. 2013) (summary
order) (“Under this very deferential standard of review, once an Alds fiacts, we can reject
those facts only if a reasonable factfinder would have to conclude othejwksether, it is the
ALJ’s duty to evaluate conflicts in the eviden&=e20 C.F.R. § 404.1527(c)(iBrault v. Soc.

Sec. Admin. Comm’683 F.3d 443, 448 (2d Cir. 2012) (“Once the ALJ finds facts, [the Court]
can reject those facts only if a reasondbtgfinder would have to conclude otherwisélonroe

v. Comm’r of Soc. Sec676 F. App’x 5, 7 (2d Cir. 2017) (“Genuine conflicts in the medical
evidence are for the Commissioner to resolve.”) (quo#amo v. Barnhart312 F.3d 578, 588
(2d Cir. 2002)).

For all the reasons discussed above, the Court finds that the ALJ properly considered the
record as a whole, including medical opinion evidence, treatment reports, and titagstag,
as well as Plaintiff's testimony, and those findings are suppdjedubstantial evidence.
Accordingly, the Court finds no error.

CONCLUSION

Plaintiff's Motion for Judgment on the Pleadings (ECF N@) is DENIED, andthe

Commissioner’sviotion for Judgment on the PleadinBSCF No.14) is GRANTED. Plaintiff's
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Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT 1S SO ORDERED.

DON D. BUSH
UNITED STATES MAGISTRATE JUDGE
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