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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JASON D. KOERBER
Plaintiff,
V. Casett 6:19-cv-1070DB

COMMISSIONER OFSOCIAL SECURITY, MEMORANDUM DECISION

AND ORDER

w W @D W w W W W W

Defendant

INTRODUCTION

Plaintiff Jason D. Koerbef‘Plaintiff’) bringsthis action pursuant to the Social Security
Act (the “Act”), seeking review of the final decision of the Commissioner of Social Seilmgy
“Commissioner”)that deniedhis applicatiorfor Disability Insurance Benefits (“DIB”) under Title
Il of the Act, and his application for supplemental security income (“SSI”) untderdVI of the
Act. SeeECF No. 1. The Court has jurisdiction over this action uA@edyd.S.C. 88 405(g), 1383(c)
and the parties consented to proceed before the undersigned in accordancetamiting order
(seeECF Na 25).

Both parties moved for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c)SeeECF Nos.8, 9. Plaintiff also filed a replyorief. SeeECF No. 12.For the
reasonset forth belowPlaintiff’'s motionfor judgment on the pleadings (ECF Mpis DENIED,
and the Commissioner’s motion for judgment on the pleadiBG§ No0.9) is GRANTED.

BACKGROUND

Plaintiff previously applied for benefits alleging a disability onset da@adbber 72005,
and his claim for benefits was denied at the initial level in 2006 and not fappealedTranscript
(“Tr.”) 184, 1951n the instant cas®laintiff filed applications for IB and SSI on September 1,

2016,alleging disability beginningebruary 11, 2018hedisabilityonset datg(Tr. 15, 161183,
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due to “(1) herniated discs in back dx Z8Q2) possibly needs surge (3) chronic painy4)
cannot sit/stand/walk for extended periods; &dsciatica (Tr. 199). Plaintiff's claims were
deniedinitially on October 25, 2016Tr. 60-83, 88103, after whichherequestda hearingTr.
104). Administrative LawJudgeJohn G. Farrel(the “ALJ”) presided ovea videohearingfrom
Buffalo, New York, on September 19, 2018r. 12, 26.Plaintiff appearedand testified from
Albany, New York,and was represented Bganne Murray, aattorney.ld. Rachel Duchoran
impartial vocational expe(tVE”) , also appeared and testifiatthe hearingd.

The ALJ issued an unfavorable decision on October 26,,2@ing Plaintiff not
disabled Tr. 12-24.0n June 18, 201%he Appeals Council denied Plaintiff's request for further
review. Tr. 1-6. The ALJ’s October 26, 2018ecision thus became the “final decision” of the
Commissioner subject to judicial review under 42 U.S.C. 8§ 405(g).

LEGAL STANDARD

|.  District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determininghvenghe
SSA’s conclusions were supported by substantial evidence in the record and weer®rbas
correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (citing 42 U.S&C.
405(g)) (other citation omitted). The Act holds that the Commissioner’s decisioonislusive”
if it is supported by substantial evidence. 42 U.S.C. § 405(g). “Substantial evidente mwa
than a mere scintilla. It means suaevant evidence as a reasonable mind might accept as
adequate to support a conclusioldran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (citations
omitted). It is not the Court’s function to “determite novowhether [the claimant] is disabled.”

Schaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1990).
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II.  The Sequential Evaluation Process

An ALJ must follow a fivestep sequential evaluation to determine whether a claimant is
disabled within the meaning of the A8ee Parker v. City of New Yo&76 U.S. 467470-71
(1986). At step one, the ALJ must determine whether the claimant is engaged intsallgstiaful
work activity. See20 C.F.R. 8§ 404.1520(b). If so, the claimant is not disabled. If not, the ALJ
proceeds to step two and determines whether thmataihas an impairment, or combination of
impairments, that is “severe” within the meaning of the Act, meaning that it imposdgaig
restrictions on the claimant’s ability to perform basic work activitiés§ 404.1520(c). If the
claimant does ndtave a severe impairment or combination of impairmeisting the durational
requirementsthe analysis concludes with a finding of “not disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimanjsairment meets or medically
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Regulatiof (the
“Listings”). Id. § 404.1520(d). If the impairment meets or medically equals the criteria ofrggList
and meets the durational tegement, the claimant is disabldd. § 404.1509. If not, the ALJ
determines the claimant’s residual functional capacity, which is the abilityftrmpgohysical or
mental work activities on a sustained basis notwithstanding limitations for the eo®llecti
impairmentsSee id § 404.1520(eff).

The ALJ then proceeds to step four and determines whether the claimant’s IRHS pe
him or her to perform the requirements of his or her past relevant work. 20 C.F.R. § 404.1520(f).
If the claimant can perform sh requirements, then he or she is not disabtedf he or she
cannot, the analysis proceeds to the fifth and final step, wherein the burdentcshifies

Commissioner to show that the claimant is not disabléed8 404.1520(g). To do so, the
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Commissioner must present evidence to demonstrate that the claimant “retaindual res
functional capacity to perform alternative substantial gainful work whicstseix the national
economy” in light of his or her age, education, and work experi&emRosa v. Callahai68
F.3d 72, 77 (2d Cir. 1999) (quotation marks omittedg als®0 C.F.R. § 404.1560(c).

ADMINISTRATIVE LAW JUDGE'’S FINDINGS

The ALJ analyzedPlaintiff's claim for benefits under the process described alamke
made the following findings in his October 26, 2018 decision:

1. The claimant meets the insured status requirements of the Social Securitycdgh
December 31, 2017;

2. The claimant has not engaged in substantial gainful activity since February 11, 2015, th
alleged onset date (20 CFR 404.187%eq, and 416.97&t seq);

3. Theclaimant has the following severe impairments: degenerative disc diseasateler
discs in the thoracic and lumbar spine, cervical spondylosis, and lumbar spondytosis wi
radiculopathy (20 CFR 404.1520(c) and 416.920(c));

4. The claimant does not have an impairment or combinafiompairments that meets or
medically equals the severity of one of the listed impairments in 20 CFR Part 404rtSubpa
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926);

5. Through the date last insured, the claimantthadesidual functional capacity to perform
light work as defined ir20 CFR 416.967(band 404.1567(b) exceptthat he can only
occasionally kneel, stoop, bend or crawl;

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and 416.965)

7. The claimant was born on February 27,1980 and was 34 years old, whefimésl as a
youngerindividual age 1819, on the alleged disability onset date (20 CFR 404.1563 and
416.963);

8. Theclaimant has at least a high school education and is able to communicate in English
(20CFR404.1564 and 416.964);

L “Light work involves lifting no more than 20 pounds at a time with frejlifiing or carrying of objects weighing
up to 10 pounds. Even though the weight lifted may be very little, a jobhisicategory when it requires a good deall
of walking orstanding, or when it involves sitting most of the time with some pgsiiml pulling of arm or leg
controls. To be considered capable of performing a full or wide range of laykt jthe claimant] must have the
ability to do substantially all of thesetities. If someone can do light work, [the SSA] determine[s] kieabr she
can also do sedentary work, unless there are additional limitingdattoh as loss of fine dexterity or inability to sit
for long periods of time.” 20 C.F.R. § 404.1567(b).
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9. Tranderability of job skills is not material to the determination of disability becassy
the MedicalVocational Rules as a framework supports a finding that the claimamdtis
disabled,”whether or not the claimant has transferable job skills (S&8241 and 20
CFR Par404, Subpart P, Appendix 2);

10.Considering the claimargt age, education, work experience, and residual functional

capacity,there are jobs that exist in significant numbers in the national economy that the
claimant carperform (20 CFR 404.1569, 404.1569a, 416.969, and 416.969a);

11.Theclaimant has not been under a disability, asndefin the Social Security Act, from
February 11, 2015, through the date of this decision (204DBR.520(g) and 416.920(g)).

Tr. 12-24.

Accordingly,the ALJ determined thabased on the application for a period of disability
and disability insurance benefits protectively filed on September 1, PUiftiff is notdisabled
under sections 216(i) and 223(d) of the Social Security’c24. The ALJ also determined that
based on the applicatidior supplemental securitgenefitsprotectively filed on September 1,
2016, the claimant is not disabled under secti®i(a)(3)(A)of the Act.ld.

ANALYSIS

Plaintiff assertsa singlepoint of error. Plaintiff contends that the ALJ did not provide
adequate reasons for the weight givemthe opinion of treating nerosurgeorsregory Bennett,

M.D. (“Dr. Bennett). SeeECF No. 8-1 at 1720. The Commissioner responds titae ALJ
properly evaluated Dr. Bennett's opiniamd gavemultiple good reasons for disaating that
opinion.SeeECF No. 91 at B.

A Commissionéis determination that a claimant is not disabled will be set aside when the
factual findings are not supported by “substantial evidence.” 42Z2U8405(g)see also Shaw v.
Chater, 221 F.3d 126, 131 (2d CR000). Substantial evidence has been interpreted to mean “such
relevant evidence as a reasonable mind might accept as adequate to supportiarcbididhe
Court may also set aside tBiemmissionéss decision when it is based upon legal efRmrsa 168

F.3dat77.
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Plaintiff had an initial visit with Dr. Bennetton February 2, 2016or an evaluation of
thoracic pain Tr. 268. Plaintiff told Dr. Bennettthat previougphysical therapy“PT’) increased
his back painld. Dr. Bennettreviewed MRI reprts and noted thatlarge disc herniation at E5
S1 found in 2004 was greatly reduced in size on more r@naging Id. Upon examinationthe
doctor stated Plaintiff appeared very anxious@aed irthe exam roomTr. 269-70.His cervical
spine was normathere wasnarked thoracic spine tenderness, argdspinalrange of motion
(“ROM") was diminished Tr. 269. Dr. Bennettalso notedmarked tenderness in the bilateral
trapezius muscles, but both shoulders retained full R@tout pain on joint motion, and i
lower extremities were unremarkabl®r. 269-70. Plaintiff s mental statugxaminationwas
normal his reurological exam revealed normal muscle bulk, tone,raodementsandhe had
normal reflexes, normal sensation, and normal gait and statid2i70.Dr. Bennettassessed pain
in the thoracic spine and thoracic radiculit. He ordered an MRI of the thoracic spine and
prescribed Baclofenlr. 268, 270. An MRI of thehoracic spineconducted on March 11, 2016,
showed mild thoracic spoglbsis, wellmaintained and aligned thoracic vertebral body heights,
some disc desiccation with some nlidds of disc space height, and endplate spamndgpurring
Tr. 271.

Plaintiff returned to Dr. Bennetin April 1, 2016andreportedhis back pairhad been
“waxing andwaning in severiy butoverall[wag progressively worsening.”rT273 Hereported
that bending, prolonged standing, amalking long distances aggravated the painDr. Bennett
stated thaMRIs showedherniated discs at 51 and T5 and Tdd. Examination revealed no
tenderness tpalpitation of the spine, diminished spinal ROM, and normal findings of the upper

and lowerextremities and motor examination was normak. 274-75.Dr. Bennettassessed
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lumbosacral radiculitiand ordered epidural injectiankr. 275 He alsoobserved thalPlaintiff's
mood and affect were normédi.

That same day, Dr. Bennett completed a “Medi@&iamination for ABAWD
Determination” report form Tr. 624. Dr. Bennetiisted diagnoses of “T5-@isc herniation” that
was originally diagnosed on “3/11/[illegible]” and “lumbar d[gtegible] L5-S1” diagnosed in
2005 and stated Plaintiff was unable to work since Feb2@t$.1d. The doctor markedn the
form that Plaintiff had no limitations imentalfunctioning.ld. He also checked boxes to indicate
Plaintiff was very limited in walkingstanding, sitting, lifting/carrying, pushing/pulling/bending,
and with stairs/other climbingndassessed no limitatioms Plaintiff's using his hands, seeing,
speaking, ohearing ld. He checkedhe boxindicating that Plaintifs impairments precludeim
from working atleast 80 hours monthlyd. The form alsonotedthat Dr. Bennetthad treated
Plaintiff for two monthsid.

On October 13, 2016, Christine Ransom, Ph.D. (“Dr. Ransgmfjormed aonsultative
psychiatric eamination Tr. 322. Plaintiff denied any mental healthfficulties and denied any
history of psychiatric treatmenid. He statedthat he wa®n Methadone since 2005 because he
had previously been dependent on pain medicationpthetwise hénad beeriree of substance
dependence for a decadd. He told Dr. Ransom that he was abtebathe, groomand dress
himself; prepare food and cook, clean, do laundry, and.shro324. He said he could drive a car
for 30 minutes at a timéd. He liked to play th&eyboard, write, meditate, read, go to the library,
listen to the radio, watch television, asdcialize with friendsld. Mentd status examination

findings were unremarkabler. B23-24. Dr. Ransom diagred“pain medication dependence, in

2 As the Commissioner explainedABAWD" stands for the AbleBodied Adult Without Dependents Work
Requirement andime Limits for receivingSupplemental Nutritional Assistance PrografB8NAP’) benefits.See
ECF No0.9-1 (citing https://www.fns.usda.gov/snap/weréguirements

7
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remissionno psychiatric condition; noognitive deficit;” and opined that Plaintiff had no mental
conditions that would interfere with his ability to function on a daily basi824.

That same day, Plaintiff attended a consultative examination with John Schwa{f[p.O
Schwab”). Tr. 318. Plaintiff described atvities similarto those he reported to Dr. Ransom.

318. Dr. Schwab reported the lower thora@ctebrae were tender, and other exam findings were
normal, including normal gait areflance, full squat, full strength, normal sensation, and full ROM
throughout. T. 318-320.He observed that Plaintiff rose from a chair without difficuliyndhe
needed nassistanceéo changeand gt on and off the exam tabldr. 319. Dr. Schwab opined
Plaintiff had nophysical functional restrictiondr. 320.

Plaintiff argues thatin assigningdiminishedweight toDr. Bennetts opinion, the ALJ
failed to properlyconsider histatus a®laintiff's treating neurolgist. SeeECF No. 81 at14.The
opinions ofPlaintiff's treating physicians should be given “controlling weight” if they arelfw
supported by medically acceptable clinical and laboratory diagnostic tecbragde[are] not
inconsistent with the other substantial evidendéhe] case recorti20 C.F.R. 88 404.1527(c)(2)
However, a treating physician’s opinion is not afforded controlling weight when theowpmi
inconsistent with other substantial evidence in the record, such as the opinions of otbhal medi
experts. 20 C.F.R. § 404.1527(d)(2).6.927(c)(2)Snell v. Afel, 177 F.3d 128, 133 (2d Cir.
1999). If the ALJ gives the treating physician’s opinion less than controllgight, he must
provide good reasons for doing €lark v. Comm’r of Soc. Secl43 F.3d 115, 118 (2d Cir.

1998)3

3The Court notes a recent change to the Administration’s regulatigasding the consideration of opinion evidence
will eliminate application of this “treating physician rule” for claifiled on or after March 27, 201%eeRevisions

to Rules Regardinthe Evaluation of Medical Evidence, 82 Fed. Reg. 5844, 8848an. 18, 2017) (to be codified
at 20 C.F.R. pts. 404 and 416). For the purposes of this case, howeverithersion of the regulation appli€see
Smith v. ColvinNo. 16CV-6150L, 2018 WL 1210891, at *2 (W.D.N.Y. Mar. 8, 2018).

8
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If not afforded controllingveight, a treating physician’s opinion is given weight according
to a norexhaustive list of enumerated factors, including (i) the frequency of exaonisaind the
length, nature, and extent of the treatment relationship; (ii) the evidence in suppbé of
physician’s opinion; (iii) the opinion’s consistency with the record as a whole;\gnahether
the physician has a relevant specialty. 20 C.F.R. 88 404.1527(c) (2), 416.9286®@)ark 143
F.3d at 118Marquez v. ColvinNo. 12 CIV. 6819 PKC, 2013 WL 5568718, at *9 (S.D.N.Y. Oct.
9, 2013). In rejecting a treating physician’s opinion, an ALJ need not expesastyerate each
factor considered if the ALJ’s reasoning and adherence to the treatingighysie is clearSee,

e.g., Atwater v. Astie 512 F. App’x 67, 70 (2d Cir. 2013\thoughPlaintiff contends that the
ALJ did not provide adequate reasons for the weight giv@r. Bennett's opiniotiseeECFNo.
8-1lat 17%20), a review of the record shows that #ikJ did, in fact,consider the limitations Dr.
Bennett marked on the ABAWD fornandhe thoroughly explained higasons for the weight
given to Dr. Bennett’s opinion.rT17-18.

As an initial matterthe fill-in-thebox form submitted by DBennett(Tr. 624-29 is of
limited evidentiary valueAugustine v. Comm’r of Soc. Sedo. 6:15CV-06145EAW, 2016 WL
5462836, at *1 (W.D.N.Y. Sept. 28, 2016) (internal citations omitted) (finding that an opinion
communicated via a form with minimal commentary “ist particularly useful evidence”)
Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir 2004)a physician’s checkmark opiniam a
standardized multiptehoice form is “not particularly informative Shipp v. ColvinNo. 16CV-
919HBS, 2018 WL4870748, at *3 (W.D.N.Y. Oct. 9, 2018) (the questionnaire checkmarks that
come with noexplanation are too conclusory and “[tjhe Second Circuit has held that such
standardizedorm opinions are only marginally useful for purposes of creating a meaningful and

reviewable factual record.”) (internal quotation marks and oitatomitted)In this case, there is



Case 1:19-cv-01070-DB Document 12 Filed 04/20/20 Page 10 of 14

little objective evidence in support of the boxes checkRedBennett's form stad that Plaintiff
was unable to work since February 2015 duehysical limitations(Tr. 624) butasthe ALJ
explained Dr. Bennettdid not specify the basis for his findings. I7.

The ALJalso notedhat the Dr. Bennett completed the opinion form after he badn
treating Plaintiff foronly two monthsTr. 17-18, 624625.The record reflects that Dr. Bennett saw
Plaintiff just two times, once in February 2016 and once in April 20T8. 269, 274 “[A]
physician’s medical opiniowas not entitled to the extra weight of a treating phgsicwhere the
physician “onlyexamined [the] claimant once or twice, did not see that claimant regularly, and did
notdevelop a physician/patient relationship with the claimantPettie v. Astrug412 F. App’X
401, 405 (2d Cir. 2011) (citinjlongeur v Heckler 722 F.2d 1033, 1039, n.2 (2d Cir. 1983)
(treating physician deserves deference based on continuity of treatmeonhséig)).

Furthermorethe ALJexplainedhat Dr. Bennets opinion was unsupported by thredical
recordand was directly contradicted by Plaintiff’'s own statements about his activitie¥3. See
20 C.F.R. 88 404.1527(c)(4), 416.927(c)(4) (“[g]enerally, the more consistent an opinion is with
the record as a whole, the more weigle will give to that opinion”)As the ALJ noted, Plaintiff
had herniagd discsTr. 14, 15, 16355, 368 However, the ALJ correctly stated that other record
evidence including Dr. Bennett's own reporicontradicted Dr. Bennett'®rm limitations. At
Plaintiff's first visit in February016, the clinical exam found only tenderness offtbeacic spine
and some spinal ROM limitations, but was otherwise normal wittsftghgth, normal sensation,
and normal gaitTr. 269-7Q The April 2016 exam found only some reduced spinal R@ndl,
unlike his first exam, there was no tendernebs 274-75 In October 2016, six months after he
completed the form, Dr. Bennett reportedtirely normal findings with full ROM throughout,

normalgait, and normastrengh andsensationTr. 388-89.

10
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Reports from other medical sources similarly show minimal or no abnormal findings
exam in August 2015 revealed normal findings and full ROM of his backhanshly abnormal
results were slightly posite straight leg raiseand back tenderness at the extremeR@M. Tr.

614. In October 2015, Plaintiff's gait and coordination weeportedas normal; his lower
extremity reflexes were intactis motor and sensory exams were normed his lower
extremitiesvere pain free with full ROMTr. 605.In October 2016, DiISchwab reported Plaintiff

had only some thoracic tenderness, aadther abnormal findings and opingat Plaintiff had

no functional limitationsTr. 318-20."An ALJ is entitled to rely on the opinioms$ both examining

and norexamining State agenaoyedical consultants, because those consultants are deemed to be
gualified experts in the fieldf social security disability.Bump v. Comm’r of Soc. SeNo. 5: 15
CV-1077 (GTS), 2016J.S. Dist. LEXIS 149419, at *9 (N.D.N.Y. Oct. 28, 2016) (emphasis
added). h August 2017Plaintiff's primary cargproviderreported normal exam results with good
ROM of the lumbar spine and normal reflexes. Tr. 457.

On May 2, 2018pPlaintiff presented tdShyamal Majithia M.D. (“‘Dr. Majithia”), at
Western New Yorkimmediate Careseeking a second opinion and a PT referfal 494.
Examination wasinremarkableandthere were napecificfindingsrelated to Raintiff’s back
other than an assessment'dfironic back paifi.Tr. 496. Additionally,Plaintiff admitted to Dr.
Majithia that he was seeking a secaminion because his PCP recently told him he was “ok to
work.” Id. Additionally, althoughPlaintiff testified that in February 2015, his doctor gave him a
noterestricing himfrom work for two weeks (T133), this actually supports the ALJ’s finding of
non-disability, becaus@pinions of partial or temporary disability are not indicative of complete
disability. See Verginio v. ApfeNo. 19CV-456, 1998 WL 743706at *8 (N.D.N.Y. Oct. 23,

1998).Furthemore in February2015,Frederick McAdam, M.D(“Dr. McAdant), of Buffalo

11
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Spine and Sports Medicineecommendethat Plaintiffcontact VESID for vocational assistance
which seems tesuggesthat Dr. McAdambelievedPlaintiff retained the ability to workir. 355.
Thus, the recordshows thaino other treating or examining source providedinion that Plaintiff
was disabled due to his spinal impairment, and Dr. Bennett stood alorgeeixtrieimeopinion
regading Plaintiff’'s impairmentsand his ability to work. Tr. 624

The ALJ also discounted the opinion from Dr. Bennett based on Plaintiff's extensive
activities Tr. 17-18 See Monroe v. Comm’r of Soc. $S&F6 F. App’x. 5, 9 (2d Cir. 2017) (finding
that the ALJ could rely on activities of daily living to formulate the RFC assesksrR&intiff’s
reports taSocial Securityhis statement®tDr. Schwab and Dr. Ransoand his testimony at the
hearingestablishthat Plaintiff lived alone in an apartment, performed his @&rsonal care,
cleaned his apartment, prepared meals, cooked, and washed Tishés15, 209, 210-211, 318,
324.Although fe initially reportedhathe did his own laundr§ir. 211, 318, 324 helater changed
his story andestifiedthat his mothehelped some with laundi§fr. 45). He traveled by walking
or driving (Tr. 31, 212,324 and shopped in storegeekly (Tr. 45, 212, 318, 324} e played the
keyboard 1thours weekly, anthe alsospent time reading, meditating, watching television, and
walking. Tr. 46,213, 318, 324)Plaintiff reported that he played music with a close friend once
per week andsually spent one to three days per week socializing and interacting with fiehds a
family. Tr. 4647, 213, 318, 324Plaintiff alsostated that hevent to church weekly and went to
the library three or four times each weék 213.

Furthermorethe record demonstrates thintiff had only conservative treatment with
courses of PT and sonijections {r. 275, 284, 332, 428, 443, 463. Notably, in June 2017,

Plaintiff stated thaPT treatment “helped his low back problems immensély 461. Further, in

12
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October 2017the physial therapist stated that Plaintiff’'s cervical spine ROM was within
functional limits and his sotissue dysfunction had improved. #43.

Based on thenedical evidence summarized aboweluding Dr. Schwab’s opinion that
Plaintiff had nophysical functional limitations, Plaiifits description of his dailwactivities, and
his conservative treatmerihe ALJ properly declined to give Dr. Bennstfill -in-the-ox form
opinionany meaningful weightSeeWavercak v. Astryet20 F. App’x 91, 94 (2d Cir. Apr. 25,
2011); see also20 C.F.R. 88 404.1527(d)(21@i), (d)(3)-(6), 416.927(d)(2)(iii), (d)(3)-(6)
(explaining that deference accorded to treaphgsician’s opinion may be reduced based on
consistency of opinion with the rest of the medical record, and any elemenish “vemd
to...contradict the opinion”).

Contrary to Plaintiff's contention the ALJ’s decision complies wiith Second Circuit’s
recent decision ikstrella v. Berryhil) 925 F.3d 90 (2d Cir. 2019) (peuriam) SeeECF No. 8-1
at 1317. Estrellarequiresan ALJto “explicitly consider” theegulatory factors at 20 C.F.R. 88
404.1527(c)(1)5), 416.927(c)(1)5), described by the Court as tBergessFactorst when
assigning other thazontrolling weight to the opinion of a treating physicigstrella 925 F.3dat
95-96(citing Burgess v. Astryeb37 F.3d 117, 1220 C.F.R. 8 404.1527(c)(2)) (otheitations
omitted). As discussed abovehe ALJhereexplained that the form did not specify the basis for
the doctor’'s assessmetttedoctor had only been treating Plaintiff for two mon#rsdthe opinion
was unsupported by theaedical recordanddirectly contradicted by Plaintiff’'s own statements
about his activities Tr. 17-18, 624625 Thus, the ALJs analysis withstands the scrutiny

prescribedy Estrella The Court will affirm the Commissioner’s decision if a “searchiegew

4 The Burgess Factors are essentially the treating physician faotetsabove(i) the frequency of examinations and
the length, nature, and extent of the treatment relationship; (ii) theneeite support of the physician’s opinion; (iii)
the opinion’s consistency with the record as a whole; and (iv) whithgrhygian has a relevant specialty.

13
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of the record” assures the Court “that the substance of the treating physieiamasnot
traversed.’Estrella, 925 F.3d at 96 (citinglalloran, 362 F.3d at 32).

While Plaintiff may disagree with the ALJ’s conclusiohe tCourt must “defer to the
Commissionés resalition of conflicting evidence” and reject the AkJfindings “only if a
reasonable factfinder would have to conclude otherwiertis v. Berryhill, No. 1602672, 2018
WL 459678, at *3 (2d Cir. Jan. 18, 2018) (internal citations and quotations omitted)is not
the case here. More thambstantial evidence supported the ALJ’s conclusion BEHaintiff
retained theRFCto perform light vork with the exceptions notedccordingly the Court finds
no error.

CONCLUSION

Plaintiffs Motion for Judgment on the Pleadings (ECF 8p.is DENIED, andthe
Commissioner’sMotion for Judgment on the Pleadin()SCF No0.9) is GRANTED. Plaintiff's
Complaint (ECF No. 1) iDISMISSED WITH PREJUDICE . The Clerk of Court will enter
judgment and close this case.

IT IS SO ORDERED.

DON D. BUSH

UNITED STATES MAGISTRATE JUDGE
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