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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

SHAWN MICHAEL VINCENT,
DECISIONAND ORDER

Raintiff,
08-CV-6570L

SUPERINTENDENT BRUCES. YELICH, et al.,

Defendants.

Plaintiff Shawn Michael Vincan(*Vincent”) brings this action pursuant to 42 U.S.C.
81983 (“Section 1983”). He seeks compensation from defendant Anthony J. Annucci, former
Counsel and later Executive Deputy Commissioner and Counsel for the New York State
Department of Correctional Services (“DOCSTyr Annucci’s role in the unconstitutional
administrative imposition and enforcement of pestase supervision®RS”) on plaintiff.

Familiarity with the lengthy factual and procedunistory of this mter is presumed. On
August 29, 2011, this Court granted a motion bjedeants (which then included multiple
individuals, including several officials employed by DOCS, M@v York State Division of
Parole, and Bare Hill Correctional Facility) tesaiiss the complaint for ifare to state a claim,
finding that the defendants weeatitled to qualified immunityVincent v. Yelich (“Vincent 1)

812 F. Supp. 2d 276 (W.D.N.Y. 2011).
On June 4, 2013, the Second Circuit Court of dgdp reversed that decision in part, insofar

as it had dismissed plaintiff'sains against Annucci, finding thahe district caurts erred in
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ruling that Annucci was entitled to quigdid immunity as a matter of law¥incent v. Yelich
(“Vincent II"), 718 F.3d 157, 173-74 (2d Cir. 2013).

Plaintiff now moves for sumary judgment (Dkt. #51) findig Annucci liable for the
violation of his rights under thEifth, Eighth and Fourteenth Amdments to the United States
Constitution to due process and freedom from unlawful imprisonment, and assessing
compensatory damages. Annucci has cross/ed for summary judgment dismissing the
complaint, arguing that he is entitled to qualifieanunity, and/or that platiff's recovery, if any,
should be limited to nominal dages. (Dkt. #54). For the reasahgat follow, plaintiff’'s motion
is granted, and defendant’s cross motion is denied.

FACTUAL AND PROCED URAL BACKGROUND

In July 2001, Vincent pled guiltio violations of New York Penal Law pursuant to a plea
agreement promising a sentence of no mben 5 years. On September 17, 2001, Vincent
appeared in Chautauqua County Court, where lsesemtenced to a term®fears imprisonment.

The sentence by the County Court did not incladg period of PRS. Vincent was thereafter
remanded to DOCS custody, with a maximupigtion date of October 4, 2005, or with good
time, a conditional release date of January2D@5. In fact, Vincent was conditionally released
on January 14, 2005, at which point a 5-year pefdeRS, set to conclude January 14, 2010, was
administratively imposed not by a court but by DOCS.

On October 14, 2005, Vincent was arrested and taken into custody and charged with failure
to comply with certain conditions of the termisPRS. While Vincent was awaiting adjudication

of those charges, on June 9, 2006, tbeo8d Circuit Court of Appeals decidedrley v. Murray

! Defendant, in his Statement of Undisputed Facts, disputes the expiration date of Vincessesétdwever, as
defendant offers no alternative date and no proof thattiifaistatement is incorrect on this point, the Court defers
to the date set forth by plaintiff.
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(“Earley I'), 451 F.3d 71 (2d Cir. 2006), ruling thatwias unconstitutional for individuals to be
subjected to administratively-imped PRS where no judge had sentghthem to it. It is this
decision that is at the heaftVincent’'s present action.

On August 29, 2006, an administrative law judgérmined that Vincent had violated the
conditions of his administratively-imposed PR&ncent remained incaerated until March 21,
2007, when he was released to additional tefnfPRS administratively imposed by a DOCS
official. Two weeks later, on April 5, 2007, Vindemas charged for a second time with failure to
comply with PRS conditions, and was again inegaited, this time with a two-year sentence.

Vincent thereafter filed dabeas corpugetition in New YorkState Supreme Court,
Franklin County, alleging that $icontinued incarceration was onstitutional. That petition was
granted on July 23, 2008, and Vincent was released on July 31, 2008.

As the Second Circuit has observed, Annweas aware of and understood the holding in
Earley | at least as early as June 20, 2006 whepungorted to explain it to an Office of Court
Administration official in an e-mail, but “could reasonably have waited to take action until after
August 31, 2006,” when the Second Circuit denied rehedeignces v. Fisch€f Betances ),
837 F.3d 162, 170-72 (2d Cir. 2016) (citigrley v. Annucc(“Earley 11") , 462 F.3d 147, 148
(2d Cir. 2006)) See alsdcarley v. Annucc(“Earley 111") , 810 Fed. Appx. 60, 64 (2d Cir. 2020)
(“our prior cases have properly placed on Agtiuthe obligation of beginning efforts to
expeditiously implement the holding Barley 1 as soon as rehearingtbat case was denied”).

Nonetheless, Annucci “did not take objeeliwreasonable steps” to conform DOCS policy
to Earley landEarley Il until at least April 2008Betances 11837 F.3d 162 at 168, 171-7Ree
also Reyes v. FischeR017 U.S. Dist. LEXIS 218777 at *#39 (E.D.N.Y. 2017)(describing

Annucci’'s role in formuhting DOCS'’s response tearley |, which included advising DOCS



officials that they were not bound Barley |, and taking no action to conform DOCS policy and
conduct to its holding until 2008). As a result, Vincent was incarcerated for 686 days for violating
the terms of unconstitutional, administratively-imposed P&®y the Second Circuit’'s August
31, 2006 decision igarley Il, denying rehearing.
DISCUSSION

Summary Judgment

Summary judgment will be gramtef the record demonstrates that “there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”
Fed. R. Civ. P. 56(c)see also Anderson v. Liberty Lobby, €77 U.S. 242, 247 (1986). In
determining a motion for summary judgment, the Court’s role is not “to weigh the evidence and
determine the truth of the matter but to deiaerwhether there is a genuine issue for trial.”
When considering a motion for surany judgment, the Court musbrestrue all inferences in the
light most favorable to the non-movaiee Matsushita Elec. Indus. Co. v. Zenith Radio Corp
475 U.S. 574, 587-88 (198&)ting United States v. Diebold, In869 U.S. 654, 655 (1962).
Il. Annucci’s Liability and Qualified Immunity

In order to state a claim und8ection 1983, a plaintifihust allege thaa state actor, or a
private party acting under color of law, “deprived the plaintiff of a right guaranteed under the
Constitution of the United StatesSnider v. Dylag 188 F.3d 51, 53 (2d Cir. 1999) (citation
omitted). In order for a defendant to be heldividually liable in an action under Section 1983,
the plaintiff must showhat the defendant was personally invamivun the alleged deprivation. Such
involvement can be establishedabgh proof that the defendaneated a “policy or custom under
which unconstitutional practices occurred, or allowericontinuance of such a policy or custom.”

Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 199%Yhile an official maye found to be protected



by qualified immunity where the violation concerraedght that was not “clearly established” at
the time of the disputed actions, where the offigiattions violated clefr established rights of
which a reasonable official would have beavare, qualified immunity is unavailabiincent Il
718 F.3d 157 at 166.

Here, Annucci’s personal involvement fiormulating DOCS'’s policies concerning the
imposition and enforcement of administrativelyposed PRS is already well-settled. In the matter
of Betances a pending class action in which Vincent is also a party, the Second Circuit
conclusively determinethat Annucci was liable for his m®nal involvement in creating the
policies and customs by which the constitutionalatiohs against Vincent, and other individuals
upon whom PRS was admitretively imposed oenforced, occurredBetancesl, 837 F.3d 162
at 165.See also Earley 1JI810 Fed. Appx. 60 at 63 Betancesconcluded that Annucci
unreasonably delayed the devel@ihand launch of large-scale initiatives to implentesriey
across the entire population affedtby administratively imposdeRS . . . Annucci immediately
understoodearley I's holding but deliberately refused ¢bange DOCS procedures to bring them
into compliance”)(unpublished decision).

Nor is Annucci entitled tqualified immunity for his poskarley Illinaction. As the Second
Circuit has determined, the unconstitutionatiffpOCS’s administrative imposition of PRS was
“clearly established” with th8econd Circuit’s decisions Earley landll, and Annucci was aware
of those decisions and theneaning almost immediatedfter they were issuett. Nonetheless,
Annucci failed and refused to act. Annucgysars-long delay in bringing about constitutional
compliance thereafter — a delay that resulted iaatmn ever being taken telease or resentence
Vincent, whose PRS-related incarceration cwd through July 31, 20@8hd presumably would

have lasted even longer hadtate court not granted hitabeas corpueelief — was, as the Second



Circuit Court of Appeals hd| “objectively unreasonableBetances 1837 F.3d 162, 172-73ee
generally Vincent |1718 F.3d 157 at 173-74. Antai had a full and faiopportunity to litigate
each of these issuesharley andBetancegthe latter of which includkthe instant plaintiff as a
party), and the Second Circuit’s holdingghowse matters aréus controlling here.

For the foregoing reasons, construing all§antAnnucci’s favor and granting him every
favorable inference, I1fid that the undisputed facts and colitrg case law estalsh that he is
personally liable for his acts and omissions inrgito promptly end or cure the unconstitutional
imposition and enforcement ¢fRS against plaintiff afteEarley Il made it clear that such
imposition and enforcement of BRvas unconstitutionadnd | further concludéhat Annucci is
not entitled to qualified immutyi for such acts and omissions.

lll.  Compensatory Damages

Plaintiff has requested anvard of compensatory mi@ges in the amount of $1,000,000.00,
based solely on his instant submissions. In support of his tefiesent has submitted a sworn
affidavit addressing the length bis incarceration for the PRS wations, as well as the mental
anguish that this period oflditional incarceration caused hi®ee generall)kerman v. City of
New York 374 F.3d 93, 122-26 (2d Cir. 2004) (discussiagtors relevant to an award of
compensatory damages for false imprisonmergnavhere the unlawful detention lasted only a
few hours).

Annucci contends that to the extent pléinvas subjected to administratively-imposed
PRS in violation of his constitutional right to due process, such error was harmless and caused no
injury. Annucci claims that platiff is therefore etitled only to nominatlamages. | disagree.

Annucci contends that in and after J@@08, inmates who halleen subjected to

administratively-imposed PRS were, in many casaerred to the Court for resentencing so that



PRS could be judicially re-imposednnucci argues that evenhg had acted more promptly to
cure the constitutional violation against Vincehg outcome would have been the same: Vincent
would simply have beereferred for resentencing, and thewsentence would have included the
same term of PR®unc pro tuncAnnucci thus asks the Court to follow the holdindHassell v.
Fischer, 2016 U.S. Dist. LEXIS 195311 (S.D.N.Y. 2018&ifd in part, 879 F.3d 41 (2d Cir. 2018),

in which a plaintiff who challeged the delay in his resenting was found entitled only to
nominal damages, since his p&strley judicial resentencing resulted in the same sentence and
the same PRS term that had idijideen administratively imposed.

Annucci’'s contention is without merit and flawed in seveeapects. InitiallyHassellis
entirely distinguishable, and Annucci’s attemptapply its holding in casefactually similar to
the instant one have, pretdibly, “found little success.Santiago v. Cuomo2019 U.S. Dist.
LEXIS 230492 at *22 (E.D.N.Y2019)(finding that Hassellis an inapt comparison” to cases
involving plaintiffs whose terms of incarceratias@re never retroactively rendered constitutional
by resentencing).

Unlike the Hassellplaintiff, Vincent was never resamtced, and it would be folly for this
Court to engage in baseless speculation as &b afother court might have done had resentencing
taken place. Indeed, it is entirely possible tiegentencing might havestdted in no PRS at all.
See e.g.Betances v. Fischdf' Betances Ill), 403 F.Supp.3d 212, 229 (2d Cir. 2019) (denying
motion by defendants to limit incarcerated plaintiffs to nominal dm®aand distinguishing
Hassell noting that when many of tHgetancegplaintiffs were referd for resentencing, judges
imposed shorter PRS periods thvamat had been administrativaiyposed, or declined to impose
any PRS at all)See als@\ponte v. Fischer2020 U.S. Dist. LEXI$9426 at *33-*34 (S.D.N.Y.

2020) (denying motion by defendarttslimit plaintiff to nominal damages, and distinguishing



Hassel|] where plaintiff suffered a loss of liberéyg a result afinlawful detention)Santiago 2019

U.S. Dist. LEXIS 230491 at *23-*2@defendants “have not established, because they cannot, that
Plaintiff would have been sentenced to a term of PR8nc pro tunchad he been referred for
resentencing during the period oéthliability”). It is clear that on resentencing, the judge could
have imposed a lesser term of PRS or, with tresent of the District #orney (N.Y. Penal Law
70.85), no PRS term at all.

While what might have happened if Vincent had bgeomptly referred for resentencing
will forever remain a mystery, whalid happen to him is cleand undisputed, and it is those
events upon which the Court must focus isegsing an appropriate damages award. Vincent's
judicially-imposed determinate sentence and périod of conditionafrelease were wholly
concluded prior to the time he was initially takieto custody for violang the terms of the PRS
that was administrativel imposed. Vincent thereafter seds approximately 1,006 days of
incarceration for violating the terms of PRS, 768 of Wwhiere imposed and/or senaiter Earley
| declared administtive imposition of PRS to be unconstitutional, and 686 of which were imposed
and/or served after the Second Circuit’s decisiodriey Il deprived Annucci of any excuse to
further delay efforts to remedy tlvenstitutional violation. In shirbut for Annucci’s failure to
promptly excise Vincent's PRS or to refer him forative resentencing aft&arley I, Vincent
might have been spared a signifitpartion of the 686 days of inaa@ration he seed after August
31, 20062 See Vincent )I718 F.3d 157 at 171-72 (aftearley |, “the State was required either to

have [persons upon whom PRS had been adnahistly imposed] resentenced by the court . . .

2 The parties’ statements of undisputed facts differ slightly tiee relevant number of days Vincent was incarcerated.
The Court has endeavored to reach its own calculations based on the undisputed facts. Thedicatesd that
Vincent served 202 days for PRS violations between SeptelnB606 (the date after the Second Circuit's decision
in Earley Il) and his release on March 21, 2007, and an additional 484 days for PRS violati@enbgpril 5, 2007,

and his release following the granthatbeas corpuselief on July 31, 2008. These two periods add up to 686 days —
nearly 23 months.
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or to excise the PRS conditioftem their records antklieve them off thas conditions”). He
could have had no term of PRS.

A successful plaintiff in a Section 1983 actisrentitled to compensatory damages, where
properly pleaded and proved. Damages intended to compensate for a period of imprisonment are
generally comprised of two typetfiose associateditiv pain, physicainjury, mental suffering,
etc., and those related to the loss of liberty. In determining damages in the first category, courts
generally consider lost wages and other econataimages, in addition to emotional distress,
mental anguish, and pain and suffering. In fixing damages intended to compensate for the
deprivation of liberty, the Secon@ircuit has noted that an awdaof thousands of dollars is
appropriate for even short periods of confinem&et Kerman374 F.3d 93 at 125.

“The case law on damages is limited and gbeview of the awards is not formulaic.”
Henry v. State of New YQrR018-032-00€N.Y. Ct. Cl. March 19, 2018)(slip op.). As such, the
determination of damages arising from unconstitutional incarceration “is ordinarily ‘left to a
[factfinder’s] common sense and judgment intighits common knowledge and experience and
with due regard to the evidence presentdd.’{quotingSanabria v. State of New Yo&9 Misc.
3d 988, 995 (N.Y. Ct. Cl. 2010)).

Plaintiff has submitted an affidavit which tiéists to the high degree of anger, frustration
and depression he experienced during his incatioarfor PRS violations (1,015 days total, 686
of which post-date&arley Il), due to his belief that PRS hlaeen wrongfully imposed in violation
of his plea agreement andshiight to due process. (Dk#51-2). While Annucci does not
meaningfully dispute the facts alleged in Vintemamages applicatioand plaintiff urges the
Court to award damages solely based on his aftidéne Court concludes that in order to gain a

thorough understanding dfie facts relevant tthe assessment of coensatory damages for



plaintiff's loss of liberty,and for the pain and suffering andmted anguish associated with that
detention, a damages inquest is appropriate.

Unless the parties can reach an agreemetotta® amount of compensatory damages or
agree to submit the matter to the Court onetkisting filings or otherwise, the Court’s

courtroom deputy will comtct counsel to schedule an inquest on damages.

CONCLUSION
For the foregoing reasons, plaintiff's motifam summary judgment (K. #51) on liability
is granted, and defendant’s cross motion for samgrjudgment (Dkt. #54) is denied. The Court
will schedule a prompt hearing if necessargiébermine an appropriate compensatory damages
award.

IT 1S SO ORDERED.

e 0 A

DAVID G.LARIMER
United StateDistrict Judge

Dated: Rochester, New York
September 15, 2020.
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