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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CHARLES E. CAMPANELLA, II,
DEBORAHS. CAMPANELLA,
Plaintiffs,

Case #10-CV-6236+FPG
DECISION ANDORDER

MONROE COUNTY SHERIFF PATRICK M. O'FLYNN,
MONROE COUNTY UNDERSHERIFF GARY CAIOLA,
CHIEF DEPUTY STEVEN SCOTT,

LIEUTENANT LOU TOMASSETTI, and other known
or unknown members of the Monroe County

Sheriff's Office, individually and in their

official capacities

Defendans.

INTRODUCTION

On April 29, 2010, Plaintiffs CharlggDeputy Campanelld and Deborah Campanella
(*Ms. Campanellgd’ (collectively “Plaintiffs”) brought this actio under42 U.S.C. § 1983
againstDefendantdMonroe County the Monroe County Sheriff's OfficgMCSQ”), and MCSO
employees Patrick M. ®lynn (“Sheriff O’Flynn”), Gary Caiola(* UndersheriffCaiola”), Steven
Scott (“Deputy Scott”), and Lucio Tomassetti (“Lieutenant Tomassetti”) (collectively
“Defendants”) ECF No. 1.Plaintiffs allegel that Deferdantstook adverse employment actions
againstDeputy Campanellan violation ofPlaintiffs’ constitutional rights Id. In broad strokes
Plaintiffs allege that Defendanisvestigatedthreatened, reprimanded, reassigrau] refused
to promoteDeputy Campanellan response tdeputy Campanella statementsabout a local

scandabhndMs. Campanella’association witla political rival Id.

! Plaintiffs originallynamedhe County of Monroe and the Monroe County Sheriff's Office in this suiit, b

the Court dismissed the claims against those defendants. &CHEN
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Initially, Plaintiffs’ Complaint alleged multiple First Amendment andue Process
violations as well as libel, slander, defamati@mdnegligent failure to train and superviskl.
However,in resolvingDefendant's motion for judgment on the pleadingeCF No. 11 Judge
Larimer, presiding over this case at that tindgsmissedall but two of Plaintiffs’ First
Amendment claims. ECF No. 24Additionally, Judge Larimerdismissedall of Plaintiffs’
claims against Monroe County atite MCSO. Id. The case was then transferred to this Court.
ECF No. 33. Plaintiffs’ surviving claims allegehat Sheriff O’Flynn, UndersheriffCaiola,
DeputyScott, and.ieutenantTomassetti took seven adverse employment actions agepsty
Campanellan retaliation fortwo things:Deputy Campanella statementbout theinvestigation
of a local constructionfirm and Ms. Campanella’saffiliation with a man who ran as the
Democratic candidate for Monroe County Sheriff in 2009

On July 19, 2016Defendantamoved for summary judgmentECF No.60. Although
Plaintiffs’ Response was due by August 16, 2GEgl .R. Civ. Pro. 7(b)(2)(A), Plaintiffs have
not responded to that motioor requested an extension. For the reasonsdstagdow,
Defendants’ motion is GRANTEBNd this case BISMISSED

DISCUSSION

Summary Judgment Standard

A motion for summary judgment should be granted where the mgartg shows that
“there is no genuine dispute as to any material fact” and that the mpaityg “is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). A fact is rahteit “might affect the
outcome of the suit under the governing law . . Afiderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). Alispute regarding such a fact is genuine “if the evidence is sathath
reasonable jury could return a verdict for ttmmoving party.”ld. Thus, when presented with

a motion for summary judgment, the Court must determine “wehdtie evidence presents a



sufficient disagreement to require submission to a jury ortheheat is so oneided that one
party must prevail ag matter of law.”Id. at 25152.

The burden of establishing that no genuine and material fadgmitd exists is on the
moving party. Adickes v. S.H. Kress & Ca98 U.S. 144, 157 (1970). To that end, the Court
must resolve all ambiguities and draWreasonable inferences in favor of the 1moving party.
See Giannullo v. City of N,¥Y322 F.3d 139, 140 (2d Cir. 2003J.hat said,if the noamoving
party fails to respond to their opponentistion for summary judgment, “the court may consider
asundisputed the facts set forth in the moving party’s affidavitSittens v. Garlocks Sealing
Technologies19 F. Supp. 2d 104, 109 (W.D.N.Y. 1998pncethe Court is satisfied that the
moving party’s assertions are supported by ioist to evidence irthe record, and those
assertionsshow that the moving party is entitled judgment as a matter of law, summary
judgment is appropriateVermont Teddy Bear Co. v=8D0 Beargram C.373 F.3d 241, 244
(2d Cir. 2004).

Il. Material Facts

In compliance with Rule 56(b) of the Local Rules of Civil Procedure ferWestern
District of New York, Defendantsfiled a Statement of Material Undisputed Facts with their
Motion for Summary Judgment. ECF No.-BO Plaintiffs have not filed an oppogirnstatement.
For that reason, the Court considBesfendantsRule 56 Statement undispute@eel. R. Civ.

P. 56(a)(2) (“Each numbered paragraph in the moving gastgtement of material facts may be
deemed admitted for purposes of the motion unless ispecifically controverted by a

correspondingly numbered paragraph in the opposing statement.&\. uiitisputed statement

and theexhibitsattached in suppodstablistithe following

a. The Parties



Charles Campanella worked fttre MCSO from 1988 to 2012. ECF No. 20792, 8.
During the relevant periods of Deputy Campargllemploymentwith the MCSO, Patrick
O’Flynn was the Mnroe County Sheriff.1d. at 9. Sheriff O’Flynnwasfirst elected in 2001,
ECF No. 664, 11:24, and wageelected ir2005, 2009, and 2013Id. at 11:1820. In each
election,Sheriff O’Flynnranas the Republican Party's caddie.ld. 72:23-25. Under Sheriff
O’Flynn, and at all times relevant to the issues in this c@sey Caiola was the Undersheriff.
ECF No. 602, 110. Steven Scott was the Chief Deputig. at §11. Lucio Tomassetti was the
Special Operations Commandéd. at 27.

Ms. Campanellas a real estate broker and insurance producer. ECF N&.®0. She
is alsoactive in local government. ECF No.-6018:3. In 2008Ms. Campanella won the
Republican Party’®ndorsementor a town councilseat for theTown of Riga. Id. at 507-9;
ECF No. 602, Y16. In 2009, she won in the general electitch. She ran in th009general
election on the same ticket 8keriff O’'Flynn ECF No. 666, 50:79.

In 2008, Ms. Campanellebegan workingas a partime business manager for Leader
Security Service§'Leader”). ECF No. 662, 117. Leader wa®unded by DanieGreene Id. at
114. Before founding Leader, Greene workedtfe@MCSO as an undersherifinder Sheriff
O’Flynn. Id. at 19, 13. On May 9, 2009, Greene announced that he was ruroingheriff, as
the Democratic Candidate, agai@Elynn. 1d. at 115. Ms. Campanella worked for Leader until
December 2012. ECF No. 63) 2110-12.

b. Deputy Campanellds Employment atthe MCSO

Deputy Campanellaeganworking as a deputgheriff for the MCSO in1988 ECF No.
60-2 1. He retired from that position on June 23, 20itR.at 8. During hs 24 years athe
MCSO, Deputy Campanella duties and assignments varidd. at 37. From 1988 until 1990

Deputy Campanellavorked asa parttime Deputy Seriff. ECF No.60-3 In 1990,Deputy



Campanellabecame a fultime, Road Patrol Eputy. I1d. Approximately two or three years
later, Deputy Campanellavasassigned to his first special assignment, the DARE progtdm.
After three or four years in the DARE Progrddeputy Campanellevasassigned to the Warrant
Unit. Id. After spendingthree or four years in the Warrant Urideputy Campanellavas
assigned to the Narcotics Unid. In 2005, Deputy Campaneleasassigned to th€ommunity
Services Unit as &rime PreventioOfficer (‘CPO”). Id.; see alsoECF No. 602, 134, 41 He
served as &PO until 2009. ECF Ne. 60-2 141 60-3 On January 25, 201@Meputy
Campanellavas reassignettd Road Patrol ECF No. 602, 144.

While carrying outhis road patrol and special assignment duti2geputy Campanella
alsoperformed other dutiefor the MCSO ECFNo. 663. Deputy Campanellvasa member
of the SWAT team for 14 yearbetween 1994 and 2008nd a SWAT Team Leader for four
years from 2008 untilhis retirement 1d.; see alsoECF No. 662, 136. Deputy Campanella
took onadditionalroad patrol dutiesECF No. 603, 99:48. Deputy Campanellevas a firearms
instructor during Police Academy classes. ECF No2,697. Lastly, Deputy Campanella
duties as a member of the Community Services wniblved leadinga range ofcommunity
programs Id. at 19193. Those progras includedSenior Citizens Academyratal Crash
Simulations, ifearms andalcohol safetytalks NeighborhoodWatch meetings and Operation
Safe Child. Id. at 193;see alsoECF No. 6@3. The Operation Safe Chilghrograminvolves
operatinga machine that creates identification cards for childEEGF No. 6062, 191.

As a CPO,Deputy Campanella standard hours were Monday through Fridiagm 8
a.m. to 4 p.m. ECF No. €8, 41:10. But taking on additional duties and participating in
community program®ften required him to work evenings and weekendd. at 35:12-20
(Deputy Campanellded firearms safety talks in the eveningsji. at 4116-22 (same for

Neighborhood Watch)id. at 45:58 (SWAT operations often requirddeputy Campanelléo



work evenings and weekendsyt. at 99:48 (same for road patrol shifts)gd. at 123:2023
(Deputy Campanellaoperated the Operation Safe Child machine on the weekenilen
Deputy Campanellevorked in the evening or over the weekend, he received ovestigndd. at
41:19-22.

c. Deputy Campanellds Employment atthe MCSO from 2008 to 2012

In 2008,the MCSO began to limit the amount of time a deputy could remain assigned to
a specialized unit.1d. at §37. To that endthe MCSO reassigneddeputies inat least some
specializedunits Id. at 742. That includedDeputy Campanellaand thedeputies inthe
Community Services Unitld. at 134-35. On September 23, 200Beputy Scotannouned that
the MCSOwould bereposting the CPO positions arehssigning the CPOd4d. at 38. At the
time of Deputy Scots announcemenDeputy Campanelland two other deputiesere CPOs
Id. at 31. By January 25, 2010, all three CPOs were either reassigriedad Patrobr retired.
Id. at 14446.

Between September 2008 and January 2010, afterCi@® reassignmet were
announcedut beforethereassignmentaent into effectDeputy Campanelia duties fluctuated.
Id. at Y42, 93. Around July 2009, Deputy Campansttgppped operatinthe Operation Safe
Child machine Id. at £3. Additionally, between September 2009 and December Pep@ity
Campanellawas assigned taork temporarily asa fulltime Firearm Instructor ECF No. 6€2,
7142. Deputy Campanellavas placed in that positiaasthe MCSO transitioned from one type of
firearm to anotherld.

On June 12, 200%he MCSO creatd a fulltime and permanent Firearms Deputy position
in an attempt to reduce the amount of overtime that temporary andinp@rinstructors
generated Id. at 198. Deputy Campanelland six other officers applied for that positidd. at

1101, 104.All seven of thee applications were presented to a selection committieat 110.



Sevan officers sabnthatselection committeeld. at 111112, 120. Four of the seven officers on
the selection committee recommended Deputy Brian Moore for the FireaamgyDposition.
Id. at §120. On June 30, 200%he position was awarded to Deputy Moorel. at 113. As
noted above, mJanuary 25, 2010, Deputya@panellavas reassigned to Road Patr&CF No.
60-2 Y44. Deputy Campanelleetired fromthe MCSO on June 23, 2012d. at 8.

d. Deputy Campanellds Meeting with Sheriff O’Flynn

Shortly after the CPO reassignments were annouri2epiity Campanellaequested to
meet withSheriff O'Flynn Id. at 54. On October 20, 200Beputy Campanelland Sheriff
O’Flynn met at a Starbucksld. at 55. At that meetingSheriff O’'Flynn learned that Ms.
Campanella worked for Dan Greene at Leader Security. ECF0B, 156. Knowing that
Greene intended toun for Sheriff as a the Democratic nomin&CF No. 664, 72:1519, and
that Ms. Campanellmtended to run for Town Council as tRepublican nomineed. at 76:22-
23, Sheriff O’Flynn told Deputy Campanelldhat Ms. Campanella’s employment for Greene
would putthemin a compromising positionld. at80:1724. Because Ms. Campanella would be
running as a Republican on the same tidsSheriff O’Flynn Sheriff O’Flynnwas concerned
about the conflict of interest that Ms. Campanella’s employregritis opponent might present.
Id.

e. Investigation of Deputy Campanellafor Gossiping

In the spring of 2009, MCSO officersvestigated two allegations thddeputy
Campanellavas inappropriatelgossiping. ECF No.6@, 16189. In April 2009 MCSO Major
Crimes Investigators Patrick Crough and Kevin Gatedy Undersheriff Caioldhat theyheard
Deputy Campanellaspreadinga rumor that MCSO officersmight face criminal charges for
conducting an improper investigatiofthe Robutradnatter ECF No. 665, 12324. Robutrad

is a nowdefunctlocal company thabnce did construction work falonroe County. ECF No.



60-3, 13839. Robutrad employees allegedgpairedthe homes of local Republican officials
while still on the county clock.ld. The investigators requested thae MCSO investigate
Deputy Campanella gossiping in connection with those statemerits. Undersheriff Caiola
refused to do sold. at 162. He did not believddeputy Campanella statementSwere serious
enough” to warranturther inquiry Id.; ECF No. 605, 12611-15. Undersheriff Caiola toldhe
investigators;Don’t worry about it. It will go away.” ECF No. 68, 12728.

A few weeks laterUndersheriff Caioldheard thaDeputy Campanellaad beertelling
otherMCSO officers thatthe MCSO chargedeputy Anthony DiPonziavith abuse of sick time
for visiting his son in the hospitalECF No. 602, 163. Deputy DiPonzio’sson, a Rochester
Police Officer, was shot in the head while on duty in January 2BOF No. 665, 12223.
Based on that reportndersheriff CaiolaaskedDeputy Scottto conductan invesigation into
both instances oDeputy Campanella gossiping. Id. at 64 ECF No. 665, 13111-15. On
May 1, 2009, Deputy ScottLieutenant Tomassettiand SergeantLawrence Deputy
Campanells direct supervisqr interviewedDeputy CampanellaECF No. 662, 167. During
that interview, Scott Tomassetfi and Lawrence focused almost exclusively on the second
gossiping allegaticr-Deputy Campanella statements about DeguDiPonzio. ECF No. 6@,
165:16-19. Two weekslater Deputy Scottclosed the investigation without taking disciplinary
action. ECF No. 6062, 173.

On May 14, 2009Lieutenant Tomassetgave Deputy Campanella Memorandum of
Record (“MOR”) regarding thse gossiping allegations ECF Ne. 602, {76 60-12 The
MCSO isuesMROswhenofficersviolate internal rulesECF Na 60-2, {76:78. The issuance
of anMOR is notaform of discipline. Id. Instead, the MOR is intended counsel the officer
on appropriatébehavior. Id. The MORIissued to Deputy Campanetlascribed the instances of

gossiping, notedeputy Campanella responses to the allegations, awnmarizedDeputy



Campanells violations ofthe MCSO’s code of condic ECF No. 6612. The MOR focused
on Deputy Campanella’s gossiping about DepbDtlyonzig butit also mentioned the Robutrad
matter. Id. In closing, the MOR warneBeputy Campanelléhat “[a]ny further action of this
type may result in disciplinary action . . . 1d.
[l Analysis

Plaintiffs claim that Defendants retaliated against them becaudepoity Campanella
statements about theobutral investigation and Ms. Campanella’s association with Greene.
They claim that, in response tthese protected activitipDefendants tooksevenadverse
employment actios againstDeputy Campanella Thoseactions include reassigningeputy
Campanellafrom the Crime Prevent Unit, investigating Deputy Campanfeltagossiping,
warningDeputy Campanellthat Ms. Campanella’s association withe@ne wouldput [Deputy
and Ms.Campanellpin a box” issuingDeputy Campanellan MORfor violating MCSO Rules
and Regulations, awarding the Firearm Demdgition to another employee, removiDgputy
Campanelldrom the Operation Safe Child program, and denyeguty Campanella requests
for overtime

For these alleged abusdé¥aintiffs seek relief unded2 U.S.C. § 1983 Section1983
provides plaintiffswith “a methodfor vindicating federal rights elsewhere conferre&taham
v. Connor 490U.S. 386,393-394(1989). To be entitled to relief unddr 1983 a plaintiff must
provethat apersonacting under the color of state or territorial ldeprivedthe plaintiff of a
federal right Gomez v. Toledal46 U.S. 635, 640 (198C%ee alsdnider v. Dylag188 F.3d 51,
53 (2d Cir. 1999).

Plaintiffs claim that Defendantieprivedthemof their First Amendment rightsECF No.
1. To survive a motion for summary judgmentpablic employee alleging retaliation for the

exercise of First Amendment rights mukmonstrate three thingél) the plaintiff's speechor



associationwas constitutionally protected; (2he plaintiff suffered an adverse employment
action; and (3) a causal connection existed between the protected speech andeitbe ad
employment actionJohnson v. Ganin342 F.3d 105, 11d Cir. 2003) (citationand internal
guotation mark®mitted). If the plaintiff satisfies those requiremeritse defendant magscape
liability by showing by a preponderance of the evidethe¢ he or shewould have taken the
same adverse action in the absence of the protactadty. Mt. Healthy City SchDist. Bd.of
Educ. v Doyle 429 U.S. 274287 (1977)Mandell v.Cnty.of Suffolk316 F.3d 368, 382 (2d Cir.
2003) If the defendant is able to make such a showing, the plaintiff miypsvail by
establishing thathe adverse action was in fact motivated by retaliatitandell 316 F.3dat
383.

For the purposes othe present motignDefendantsdo not disputethat Deputy
Campanells statement about the Robutrad investigaaod Ms. Campanella’s affiliatiowith
Sheriff O’Flynris political opponentare protected activities. ECF No. &D. Rather,
Defendants claim thahe alleged adverse employment actions are not legalfficient adverse
actions that Plaintiffs have not established a causal connection betwegnotieeted activities
and thecomplained ofacts and thathey would have takeseveral ofthe complained of actis
absence of the protected activitid. For the reasons stated belowe Courtfinds that three of
the alleged adverse employment actions are not sufficiently advetdbaarDefendants would
have taken théour remainingactions intheabsence of the protected activities

a. Adverse Employment Actions

Plaintiffs failed to satisfy their initial burdesith regards tdhreeof the alleged adverse
actionsbecause those actignsonsidered individually and in the aggate,do notconstitute
adverse employment actiofe the purposes of a First Amendment Retaliation clalmthe

context of a First Amendment retaliati@taim, “only retaliatory conduct that would deter a

10



similarly situated individual of ordinarffrmness from exercising his or her constitutional rights
constitutes an adverse actiorZélnik v. Fashion Inst. of Tecl64 F.3d 217, 225 (2d Ci2006)
(internal quotation marks omitted)l'hat includes fundamental changes like “discharge, refusal
to hire, refusal to promote, demotion, reduction in pay, and reprimaiartis v. Linday 196
F.3d 102, 110 (2d Cir. 1999). But finight also include less severe actions like “negative
evaluation letters, express accusations of lying, assignmemadfidom duty, reduction of class
preparation periods, failure to process teacher's insurance formsfetrdrom library to
classroom teaching. . .” 1d. Ultimately, “whether an undesirable employment action qualifies
as being adverse is a heavily fapecific, contextual determination.Hoyt v. Andreucg¢i433
F.3d 320, 328 (2d Cir. 2006) (internal quotation marks and citations omitted).
i. Denial of Overtime

Plaintiffs claim that, in retaliation for Deputy Campanella’s esta@nts and Ms.
Campanella’spolitical affiliation, Defendants denied Deputy Campanella’sdtient requests
for overtime opportunities ECF No. 1. The denial of overtime opportunities might rise to the
level of an adverse employment actinncertain circumstancesSee, e.g.Burhans v. Cty. of
Putnam No. 06CV-8325, 2011 WL 1157693, at *5 (S.D.N.Y. Mar. 25, 20{ddting that
pleading the denial of overtime was sufficient to survive a motion dismissin a First
Amendment retaliation case But to survive summary judgment, Piaffs must provide more
thanconclusory statements about bed®enied theoretical overtime opportunitieSee Rivers v.
N.Y. City Hous. Auth176 F. Supp. 3d 229, 253 (E.D.N.Y. 2016) (finding the plaintiff's “broad,
conclusory statements that he was treated differently from hitadiysituated ceworkers with
respect to the provision of overtime” did not raise a genuine issneatdrial fact regarding

“whether the overtime denials constitute adverse employment dgtions

11



Plaintiffs have providecho specific instances whedeputy Campanellappliedfor but
did not receive overtime. ECF No.-8022111-21. Indeed, when asked whether beeived
overtime after his meeting witBheriff O’Flynn on October 20, 20Q8Deputy Campanella
responded, “Oh, | believe so.” ECF No.-80223:3. Further, to the extent thddeputy
Campanellaeceivel less overtime in the last four years of his cartes,evidenceshowsthat
during that period of timehe MCSO sought to decrease overtiaeross the boardSee, e.g.
ECF No. 602, 1103 (“[The] Firearms Deputy position was developed [on June 12, 2009] to
minimize overtime generated by using pa@mrte Firearms Instructors.”) The evidence does not
suggest that Defendants sought to dBegputy Campanellain particular,overtime. To the
contrary, while Defendants intended to limit overtime generaly undisputed evidence
indicates thatDeputy Campasilla still receivedovertime shifts. ECF No 60-2, 1133 60-3,
223:3. No rational jury could find that the denial of overtime iegé circumstances would deter
a similarly situated individual of ordinary firmness from ex&ang his or her constitutieh
rights.

ii. Sheriff O'Flynn’s Comment toDeputy Campanella

Plaintiffs also claim that Sheriff O’Flynn made a “thinly veiled threat” t®eputy
Campanellan retaliation for Deputy Campanella’s statements and Ms. @netla’s political
affiliation. ECFNo. 1. Generally, athreatof retaliationalone canot constitute an adverse
employment actionSeeMurray v. Town of N. Hempstea853 F. Supp. 2d 247, 269.(EN.Y.
2012 (“[T]hreats of termination cannot, by themselves, constitute an adverse empibyme
action.”. But there is one exception to that general principléhreat of retaliation might be
sufficient to show constructive dischargérey v. City of Norwalk Bd. of EAu@&04F. Supp.2d
314, 324 (D.Conn.2004) ({T]hreats of termination alone are sometimes sufficient to show

constructive discharge.”)aldes v. New York City Dep't of Env. ProtectiNio, 95CV-10407,

12



1997 WL 666279, at *3 (S.D.N.Y. Oct. 27, 1997) (“mi*mployer's clearly expressed desire that
an employee resign has been held sufficieffiintb a constructive discharge.”fA constructive
discharge . .occurs when an employer deliberately makes an employee's workidgji@os so
intolerable that theemployee is forced into an involuntary resignatiorSpence v. Maryland
Cas. C0.,995 F.2d 1147, 1156 (2d Cit993). The test for determining whether an employee
has been constructively discharged is whether “a reasonable persan empioyee’s shoes
would have felt compelled to resignStetson v. NYNEX Service C895 F.2d 355, 361 (2d Cir.
1993).

The undisputed factshow thatSheriff O’Flynn told Deputy Campanellgdhat Ms.
Campanella’s political affiliation would “putlhem]in a box” because Ms. Campanella “would
run for office as a republican on the same ticket as St@iffffynn while working for Sheriff
O’Flynn’s opponent.”Id. at 160. On its face, Sheriff O’Flynn’s statement is not threatenimg.
fact, the undisputethctsshowthat Sheriff O’'Flynn did nomean to threateRlaintiffs. ECF No.
604, 8017-24. Instead, Sheriff O'Flynn meartb comment on the awkwardness of Ms.
Campaella’s situation. Id. But even interpretinghe statement as a threat of retaliation,
Plaintiffs argument fails The threat alone does not amount to an adverse employment action,
Murray, 853 F. Supp. 2d at 26%Rlaintiffs do not claim thatDeputy Campanellavas
constructively dischargedsee ECF No. 1, and Deputy Campanella was not constructively
discharged After Sheriff O’Flynn made this remarkeputy Campanelleemained employed by
the MCSO for four months short of four years. ECF No-26§8. Noreasonable jury could find
that a reasonable persorDeputy Campanella shoes would have felt compelled to resign.

iii. Removal from the Operation Safe Child Program
Plaintiffs also claim that Defendanteemoved Deputy Campanella from the Operation

Safe Child program in retaliation for their protected activities. ECFE No Reassignment of
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dutiescan amount to an adverse employment act®ee Burlington Nand Santa Fe Ry.cCv.
White 548 U.S. 53, 869 (2006) (findinga sufficient evidetiary basisto support thgury’s
verdict that reassignment “from forklift duty to standard track rabaasks”would “likely
dissuade a reasonable worker from making or supporting a charge dfitiation”).?
However,‘reassignment of job duties is not automallic actionable.” 1d. at 69;see alscEiden
v. McCarthy 531 F. Supp. 2d 333, 353 (D. Conn. 2008]finding reassignmentrom the
Connecticut Department of Environmental Protection’s Undergrounddgsdd ank Enforcement
Program toits Remediation Program did not constitute an adverse actiof) constitute an
adverse employment action, tleassignment must Bmore than de minimis.”See Davidson v.
Chestnut,193 F.3d 144, 150 (2d Cir. 1999) (collecting cases).

In Burlington North the Courtnotedthat theplaintiff was reassigned tmore arduous
and dirtier” duties. Burlington N, 548 U.S. at 71.There, he evidence suggest#ak original
assignment “required more qualificationsyhich was “an indication of prestige Id. The
evidencealso suggestethat the originalassignment “was objectively considered a bettet job
andthat “the male employees resented [the plaintiff] for occupyingld.” In contrast, irEiden
there was no evidence to suggest that plaintiff's duties before he was reassigned differed
from his duties after he was reassigneHiden 531 F. Supp. 2d at 53Before and after
reassignmenthe plaintiff was a “general worker,” and his job was to “pleyorogram support
and technical support to Connecticut agencidsl” Before and after reassignments kduties
included categorically similar, administrative taskd. Because the plaiiff “was performing

the same duties with the same job title at the same rate of pay,” the couludednthat the

2 Burlington Northerris a Title VIl retaliation caseSee Burlington N548 U.S. at 53Nonetheless, it is

applicable here. The Second Circuit has noted that its testermining whether an employment action is adverse
in the context of First Amendment retaliation claims “has alwags jlequivalent to the standard set forth in
Burlington Northern” Zelnik 464 F.3d at 227.

14



reassignment would not have discouraged a reasonable worker from asserting his First
Amendment rights.”ld.

Like Eiden there is no indication th&eputy Campanella change in duties/ould have
discouraged a reasonable worker from exercising his or her Firshdknant rights Operating
the Operation Safe Childhachine involved fingerprinting children, taking their pietuand
printing an identification cardECF No. 602, {91. It was not a dailor even typical-duty of
Deputy Campanells. ECFNo. 603, 124:13. When asked how many hours per week he spent
operating the Operation Safe Child Machibeputy Campanellaesponded, “That’s a good
guestion. It was a scheduled event, usually on the weekends, so whsaragbody would call
and offer for a group | would do it. I'm not surdd. At any ratewhenDeputy Campanelldid
operate the Operation Safe Child machine, it was still only oneetiBsduty out of many. ni
addition to operatinghe Operation Safe Chilthachine Deputy Campanellwas a SWAT Team
Leader,id. at 45:11, and a firearms instructolECF No.60-20, 7 He alsotaught Senior
Citizens Acaemy, did Fatal Crash Simulations, lédalth and safetyalks, and helped
communities estaish Neighborhood Watch programil. at 193 see als&ECF No. 663. Thus,
although Defendants removed one discrete duty from his platealanceDeputyCampanells
job duties remained the same.

Plaintiffs seem to suggest that operating the Operation Safel Gfachine was
significant because of the overtime opportunities it afforded Defatypanella But that
argument is unavailing.As an initial natter, evenf removal from the Operation Safe Child
program leftDeputy Campanellavith fewer opportunities for overtime, it is not clghat the
accompanyindoss of overtimavould make the action adverseéCf. Brown v. City of Syracuse
673 F.3d 141, 151 (2d Cir. 2012) (recognizing tivathe context of a Title VII discrimination

claim, suspension with pay pending an investigation does not, “without mooastitute an

15



adverse employment action and concluding thetpension with pagccompanied byoss of
overtime pay did noamount tothe requisite“more”). But more to the point, there is no
evidence to suggest that removal from the Operation Safe Childapn@gtually resulted in
fewer overtime opportunitiger Deputy CampanellaManyof Depuly Campanella duties as a
CPO afforded him overtime opportunitiesDeputy Campanellaeceived overtime for the
firearms home safety course he led in the evenir§€F No. 663, 35:12-20 He received
overtimefor the evenings he spent helping communities establish nelgidubwatch programs
Id. at 4116-22. Whencalled out for a SWAT operation outside of his usual work hdeputy
Campanellaeceived overtime.ld. at 45:58. Deputy Campanell@venpicked up road patrol
shiftsas a CPO, and for those, feeeivel overtime Id. at 99:48.

In effect, this reassignmemésultedin “the same duties with the same job title at the
same rate of pay.Eiden 531 F. Supp. 2d at 353fter Deputy Campanellavas removed from
the Operation Safe Chijorogram only one aspeadf hisjob changed: he was no longeeating
identification cards fochildrenon theoccasional weekendNo reasonable jurgould conclude
that an officer of ordinary firmness, whoas a SWAT Team lLeaderanda firearms instructor,
and who participatedn various other communitgducation and safetgrograms, wouldoe
discouraged from exercisirgconstitutionalright for fear ofbeing removed fronportrait and
fingerprint duty

i. Adverse Employment Actions in Aggregate

Taken together, the denial of overtime, Sheriffs comment, and reniomal the
Operation Safe Child program still fail to constitute an adverselogmegnt action. To
determine whether an action is suffickgnadwerse courts must consider the actions both
individually and inthe aggregate.Hicks v. Baines593 F.3d 159, 165 (2d Cir. 2010) (“Meh

minor acts of retaliation can be sufficiently substantial in gras to be actionablé.(citing
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Zelnik 464 F.3d a227). Even when placed alongside removal from the Operation Safe Child
program, Plaintiffs’ overtime and “thinly veiled threat” allegas remainfatally flawed.
Plaintiffs’ overtime claim lacks specificity and Sheriff O’Flysrthreat is simply not enough to
carry removal from the Operation Safe Child program fromaadlverse to sufficiently adverse.
“Zero plus zero is zero.”See Tepperwien v. Entergy Nucleare@ions, Inc. 663 F.3d 556,
572 (2d Cir. 2011) (finding an investigation, counseling, two threatsmofrtation, and a change
from day shift to night shift, among other things, considered iddally and in aggregate, did
not constitute adverse emplognt actions). Simply put, even when faced with all three of these
actions an officer of ordinary firmness would not be discouraged from estegcia
constitutional right.

b. Legitimate, Non-Retaliatory Reasons forthe RemainingAdverse Actions

Even assming that Raintiffs haveestablisheda prima facie casein regards to the
remaining alleged adverse employment acti@esfendants arentitled to summary judgment
because the evidence shows that they would have taken those actiosenicesof the protected
activities The First Amendment protects an employee from being punished beeaasestte
exercised a constitutional rightMt. Healthy 429 U.S. at 28§“A borderline or marginal
candidate should not have the employment question resolved agamstbduause of
constitutionally protected condudt. But it does not create a blanket of immunity that shields
such an employee from any adverse employment aclkibif But that same candidate ought not
to be able, by engaging iprotected]conduct, to prevent his employer from assessing his
performance record and reaching a decision not to rehire on the babkat eécord, simply
because the protected conduntkes the employer more certain of the correctness of its
decision?). The First Amendment is satisfied as long as that employedateg in no worse a

position than if he had not engaged in the conduict.’at 28586. To that end, “the government
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can avoid liability if it can show that it would have taken the samverad action in absence of
the protected speech.Anemone v. Metropolitan Transp. Authori629 F.3d 97, 114 (2d Cir.
2011) (citingHeil v. Santorp147 F.3d 103, 109 (2d Cir. 1998)).

Here, Defendants presamdisputedevidence that they would have taken several of the
alleged adverse employment actions in absence of Plaintiff€qtest activities. Those actions
include (1) reassigning Deputy Campanefim the Community Outreach Unit, (2)
investigating Deputy Campanellafor gossiping, (3) giving him an MOR following that
investigation, and (4not awardingDeputy Campanellghe firearm training position. ECF No.
60-20.

First, theundisputed evidencmdicates that Defendants reassigiaputy Campanella
from his CPO position to road patrol becatise MCSO began putting time limits on special
assignments.Id. at 139. The CPO position is a special assignment within the Community
Services Unit. Id. at 135. Indeed,the MCSO had three CPOs at the time ti2¢puty
Campanells reassignment was announced, &melMCSO announced that all three of those
CPO were going to be reassigriedld. at §38. The undisputed evidence demonstrates that
Defendants wold have reassignedeputy Campanellaeven in the absence ofDeputy
Campanells protected statements of Ms. Campanella’s political affiliation

Second, theundisputed evidence indicates that Defendants investigai@eputy
Campanellafor gossiping because of statements thaputy Campanellanade abouDeputy
DiPonzig not because of the protected statem@&wdputy Campanellanade about Robutrad
matter Id. at 16264. When thetwo MCSO Major Crimes nvestigatorgeported thaDeputy
Campanellawas gossiping about the Robutrad investigationdersheriff Caiolatold them,

“Don’t worry about it. It will go away.” ECF No. 68, 12728, When theinvestigators

3 Deputy Jim Godshall retired before the reassignment becameawveffeEICF No. 6, 138, 46. Deputy

Dan Lyons and Deputy Campanella were transferred to Road Patroiuarydas, 20101d. at 4445.
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requested thathe MCSO investigateDeputy Campanella gossiping in connection with those
statementsUndersheriff Caiolarefused because h#id not think the statements warranted
investigation Id. at 162. In fact, “[e]verybody talked about” the Robutrachatter ECF No. 60

3, 141:3. According t@eputy Gimpanellathe MCSO did not even instruct its employees not
to discuss the Robutrad mattedd. at 141:811. Further, wherDeputy Scott Lieutenant
Tomassetti and SergeantLawrence interviewedDeputy Campanellaabout his gossiping,
“Robutrad was a small part of the meetingd’ at 16517-19. Indeed,Deputy Campanelldoes
not remember the officers “saying anything about Robutrad as muclraszii.” Id. at 1667-

8.

In contrast, whetundersheriff Caioldhead thatDeputy Campanellavas tellingofficers
that the MCSO charged Deputy DiPonziwith abuse of sick timdor visiting his son in the
hospital, he found that allegation to be “upsettindcCF No. 665, 129:13-14. Undersheriff
Caiolafelt that gossipingabout another officer, one who “had enough to worry about,” was “a
bad thing to do.”Id. at 1294-11. Based on that repott/ndersheriff CaiolaskedDeputy Scott
to investigateDeputy Campanella gossiping. ECF No. 68, 164. Although Undersheriff
Caiola askedDeputy Scottto look into both allegationsd. at 13114-15, hedid so only after
hearing thatDeputy Campanellavas gossiping about Deputy DiPonzidd. at 12817-20.
Deputy Campanella gossiping about Deputy DiPonzio was what really eomedUndersheriff
Caiolaand motivated him to actld. at 2425. Thus, the undisputed evidenoelicatesthat
Defendants would have investigatedputy Campanelléor gossiping even if he had not made
the protected statements about the Robutrad investigation.

Third, like the gossiping investigation itself, the MOR thatdekd stemmed from
Deputy Campanella’s gossiping about Deputy DiPonziéfter Deputy Scott,Lieutenant

Tomassetti, and Sergeant Lawrence interviewsputy CampanellaScott and Tomassetti
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discussed whathe outcome of the investigation should be. ECF Nel®08%88. They
decided Lieutenant Tomassetti should write an M@&Rnmarizing Deputy &mpanella’s
violations ofthe MCSQO’s code of conductld. Further, the MOR only brieflynentionsthe
Robutrad matterSeeECF No0.60-12. The MOR is ten paragraphs long, and only one sentence
within one of those paragraphs discusses Deputy Camparsthdésnents about the Robutrad
matter. Accordingly, Defendants would have issued the M@&h if Deputy Campanella had
not spoken to others about the Robutrad matter.

Finally, the evidence indicates that Defendants did not ag&sguty Campanelléo the
Firearms Deputy position because they instead assigned a candidateeedived more
recommendations. ECF No.-@0112021. In deciding who would fill the Firearms Deputy
position, seven officers voted to recommend a candiditeat 120. One carndate received
four out of those seven voteld. That officer was awarded the positiold. at 121. Here, too,
the undisputedevidence demonstrates that Defendants would have taken this aggo in
absence ofDeputy Campanella statement about thdRobutrad investigation and Ms.
Campanella’s political affiliation.

Plaintiffs have presented no evidenneresponsdo suggest that these adverse actions
were in fact motivated by retaliationBased on the undisputexiidence,no reasonable jury
would conclude that Defendantsok these four actiondecauseof Deputy Campanella
protected statements and Ms. Campanella’s political affiliatioAccordingly, summary

judgment is appropriate.
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CONCLUSION
For the reasons stated above, Defendavttion for Summary Judgment (ECF NaD)6
is GRANTED. Plaintiffs’ Complaint is dismissed with prejudiceand the Clerk of Court is

directed to close this case

IT 1S SO ORDERED.
Dated:February 6, 2017

Rochester, New York W Z Q

HON. FRAXK P. GERACI, J
Chief Judge

United States District Court
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