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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CHARLES E. CAMPANELLA, I,
DEBORAH S. CAMPANELLA,
Plaintiffs,

Case # 14CV-6236+FPG
DECISION AND ORDER

MONROE COUNTY SHERIFF PATRICK M. O'FLYNN,
MONROE COUNTY UNDERSHERIFF GARY CAIOLA,
CHIEF DEPUTY STEVEN SCOTT,

LIEUTENANT LOU TOMASSETTI, and other known
or unknown members of the Monroe County

Sheriff's Office, individually and in their

official capacities,

Defendants.

INTRODUCTION

On April 29, 2010 Charles (“Deputy Campanella”’) and Deborah Campanella (“Ms.
Campanella”) (collectively “Plaintiffs”) initiated this acti@gainst Monroe County, the Monroe
County Sheriff's Office (“MCSO”), and MCSO employees Patrick ®&Flynn (“Sheriff
O’Flynn”), Gary Caiola (“Undersheriff Caiola”), Steven Scott (“Dgpu#cott”’), and Lucio
Tomassetti (“Lieutenant Tomassetti”) (collectively “Defendants”ECF No. 1. Plaintiffs
alleged that Defendants took adverse employment actioagshgDeputy Campanella in
violation of Plaintiffs’ constitutional rightsld.

On July 19, 2016, Defendants moved for summary judgment. ECF Nalr@er Local

Rule 7(b)(2)(A),Plaintiffs had28 days to file and serve responding pap&sel.R. Civ. PrRo.

! Plaintiffs originally namedhe County of Monroe and the Monroe County Sheriff's Office in this suiit, b
the Court dismissed the claims against those defendants. &CHEN
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7(b)(2)(A). That deadlingpassed without Plaintiffs filing responding papersrequesting an
extension. On February 6, 2016, this Court issued a Decision and Order grantingdBefs’
Motion for Summary Judgmen&CF No. 61.Currently before tb Court is Plaintiffsmotion to
set aside that judgmentECF No. 65. For the reans stated below, Plaintiff§/lotion to Set
Aside Judgmernis granted.
BACKGROUND

On April 29, 2010, Plaintiffs filed this action under 42 U.S.C. § 1983. ECF No. 1.
Initially, Plaintiffs’ Complaint alleged multiple First AmendmemtdaDue Process violations as
well as libel, slander, defamation, and negligent failure to tnaghsaipervise.ld. However,
following Defendants’ Motion for Judgmemn the Pleadings, ECF No. 1all but two of
Plaintiffs’ claims were dismissed.ECF No. 24. Plaintiffs’ surviving claims allegj¢hat, in
violation of the First AmendmenDefendantdook seven adverse employment actiagsinst
Deputy Campanella in retaliation for Deputy Campanella’s seteabout the investigation of a
local construction firm and Ms. Campanella’s affiliationtw& man who ran as the Democratic
candidate for Monroe County Sheriff in 200@l. On January 15, 2013, the case was reassigned
to this Court. ECF No. 33.

On July 19, 2016Defendants filed and served their Motion for Summary Judgment.
ECF No. 60. Plaintiffs received service through the Court’s electronic fiygtem. SeeECF
Nos. 60; 651 at Y 6. Following the filing of that motion,ie Court did not issue a scheduling
order But pursuant tahe Local Rules of Civil Procedure for the Western District of NewkYo
“[i]f the Court does not set deadlines by ortiéne partyopposing a motion “shall have twenty
eight (28) days after service of the motion to file and serve resgppdipers.” SeeL.R. Civ.

Pro. 7(b)(2)(A). Accordingly, Plaintiffs’ responding papers were due by August 16, 20d6.



That deadlingpassed withoutesponding papefsom the Plaintiffs and on February 6, 2017, the
Court issued its Decision and Order granting Defendants’ MatioBdmmary Judgment. ECF
No. 61.

Immediately after the Court’s decision was docketed, Plaintiftsiia¢y wrote a letter to
the Court requesting that the decision be withdrawn. ECF No. 6Btiffdaattorney noted that
the Court had not issued a scheduling orderdaidhedthat he was unaware that the deadline
for filing responding papers had passed. Citing Local Rule 7(b)(2)(A), he Court denied
Plaintiffs’ requesto withdraw its decision ECF No. 64.

On March 3, 201,7Plaintiffs moved under Federal Rule of Civil Procedure 60(b)tto se
aside the Court’s Decision and Order. ECF No. 65. In his supporticigat, Plaintiffs’
attorneysuggestedhat in both “the practice of this Court and the history of this caseridfili
deadlineshave beerset by scheduling orders. ECF No.-@5at § 6. He noted thathe was
“puzzled by tke absence & scheduling ordérin this instance ECF No. 651 at § 6.Indeed, he
was so puzzlethat after about two months had passkeel,contacted Defendants’ attorreyd
asked“whether or not the possibility existed that such a scheduling otrebcaped [his]
attention.” Id. Plaintiffs’ attorney explainethat he “made the deliberate decision to wait until
the issuance of a scheduling order. befoe filing any response papers, id. at | 8, because
“over the course of [his] thirtthree (33) years of practicing law,” scheduling ordalkgays
followed motions andjn this case, scheduling orders followed each of the four contested
motions that preceded the Motion for Suary Judgment.ld. at § 7. On that basis, Plaintiffs
ask the Court to set dsl its decisiomnderFederal Rule of Civil Procedure 60(b). ECF No- 65

latf1.



DISCUSSION

Rule 60(b)identifiesgrounds on which a court, in its discretiomyrelieve a party from
a final judgment, order, or proceedingeD. R. Civ. P. 60(b). Properly applied, “Rule 60(b)
strikes a balance between serving the ends of justice and preservinglibeof judgments.”
Nemaizer v. Baker793 F.2d 58, 61 (2d Cir. 1986). Thus, while final judgments should not be
reopened lightly, Rule 60(b) “should be broadly construed to dstamiial justice.”ld. (internal
guotation marks omittgd

One ground on whicha court mayrelieve a party of a final judgmenbrder or
proceedingis “excusable neglect.” FED. R. Civ. P. 60(b)(1). “Excusable neglettis a
“somewhat elastic concept Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. R'Sioip U.S.
380, 393 (1993 It is notstrictly limited to “omissions caused by circumstances beyond the
control of the movant.” Id. (internal quotation marks omitted)That is becauséneglect”
encompassesinadvertence carelessness, and mistakeld. at 388 That being said, to be
entitled to relief under Rule 60(b)(ihe movant’s neglect must also be “excusabfeeeid. at
395 see also Canfield v. Van Atta Buick/lGMC Truck,,I627 F.3d 248, 250 (2d Cir. 1997) (“In
light of its interpretation of ‘neglect’ as ‘negligence,’ . the ‘excusable’ portion of ‘excusable
neglect’ must provide the limitations necessary to prevent abuthe Iparties) (citing Pioneer
507 U.S.at 395).

Determiningwhethera negligent omissiois “excusable’is an equitable, contexdpecific

inquiry. 507 U.S. at 39%‘We conclude that the determination [of whether a negligent omission

2 In Pioneer the Supreme Court interpretéte term “excusable neglect” in the context of Bankruptcy Rule

9006(b)(1). Seeb07 U.S. at 393®4. However, “the Court analyzed that term as it is used in a variety oalfede
rules, including Rule 60(b)(1)."Canfield v. Van Atta Buick/GMC Truck, Ind.27 F.3d 248, 250 (2d Cir. 1997)
(applyingPioneerto an “excusable neglect” analysis in the context of Rule 60(b)(1)).

4



is excusable] is at bottom an equitable one, taking account of allan¢leircumstances
surrounding the party’s omission.”).Factors to be consideredclude (1) “the danger of
prejudicé to the noamovant,(2) “the length of the delay and its potential impact on judicial
proceeding$,(3) “whether the movant acted in good faithyid (4)the reason for themission
“including whether it was within the reastiecontrol of the movant.ld.

Because the first thres those factors usually faveine movant the Second Circuit has
focused on the lastthe reason for the omissiorSee Silivanch v. Celebrity Cruises, |n833
F.3d 355, 366 (2d Cir. 2003)[D]espite . . . the existence of the fdactor test in which three
of the factors usually weigh in favor of the party seeking the extensie and other circuits
have focused on . . . the reason for the delay, including whethasitwithin the reasonable
control of the movant) (internal quotation marks omitted¥ee also Williams v. KFC Nat.
Management Cp391 F.3d 411, 418 (2d Cir. 2004) (noting that the “reason for the delay®is “th
most important” factor of th€ioneertest) Where the reason fan omission is the failure to
follow “the clear dictates of a court rule,” the fourth factor will raredywdr the movant
Silivanch 333 F.3dat 36637. Indeed, “where the rule is entirely clear, .the party claiming

excusable neglect will, in the ordinary course, lose unddritireeertest.” 1d.

3 This case is no different. First, the prejudice to Defendants is minidefendants argue thadsolving

this motion in favor of Plaintiffs will prejudice them because the Court’'s Dec#sid Order provides Plaintiffs with

“a blueprint into the Court’seasoning and legal analySisECF No. 66 at 2. Even assuming that the Decision and
Order on theunopposed Motion for Summary Judgment will provide some insight into the’€analysis of an
opposed motion Defendants will have thepportunity to use that same “blueprint” in replying to Plaintiffs’
response to the Motion for Summary Judgmeihe only prejudice to Defendants is the loss of an unopposed
Motion for Summary Judgmenandcourts have found such prejudice to be insufficient to justify denytigf r
under Rule 60(b)(1).SeeAugusta Fiberglass Coatings, Inc. v. Fodor Contracting Ca#g3 F.2d 808, 812 (4th
Cir. 1988) (rejecting a claim of prejudice because there was “novdistagje to [the nemoving party] beyond that
suffered by any party which loses a quick victoryBateman v. U.S. Postal Ser231 F.3d 1220, 1225 (9th Cir.
2000 (finding the loss of a “quick victory” and the need to rescheduléabhdate amounted to only “minimal
prejudice,” insufficient to justify the denial of reliefSecondthis motion has caused very little delayPlaintiffs

filed their Motion to Set Aside Judgment less than a month after this Coud issiDecision and OrderCompare
ECF No. 61with ECF No. 65. In the context of thisy@arold case, that delay is negligible in relativié not
actual—terms. Third, the Court has every reason to believe that Plaintiffs and theineythave acted in good
faith.



Here,the reason for the omission was Plaintiffs’ attorney’s expeeiand expectations
regardingscheduling orders.Plaintiffs’ attorney “made a deliberate decision to wait until the
issuance of a scheduling ordebefore responding to Defendants’ Motion for Summary
Judgment ECF No. 651 at f 8. Plaintiffs’ attorney made that decisiomecausgin his
experiencditigating in this district and in this castling deadlineshave been pronounced by
scheduling orders ECF No. 651 at § 7. In doing soPlaintiffs’ attorney overlookethe local
rule mandating that “[i]f the Court does not set deadlines by Oitdher party opposing a motion
“shall have twentyeight (28) days after service of the motion to file and serveonekipg
papers.” Seel.R. Civ. Pro. 7(b)(2)(A).

In this district, sheduling orders are issuad a courtesto litigantsin some, but not all,
cases.SeelL.R. Civ. Pro. 7(b)(1) (“After a motion is filed, the Court may issue an ordéimgge
deadlines for filing and service of opposing papers, and for filnmgsgrvice of reply papers if
the moving party has stated an mtteo reply.”). Courts in this district rely on Local Rule
7(b)(2) to set motion practicedeadlineswhen scheduling orders are not issueBSee, e.g.
Carmichael v. Astruel2CV-6547, 2013 WL 956779, at *1 (W.D.N.Y. Mar. 12, 2013)e also
Viehdeffer vTryon 12-CV-23, 2012 WL 3746372, at *10 (W.D.N.Y. Aug. 28, 2012hdeed,
this Court’s individual rules direct counsel to the local rulesbioefing schedules.SeeHon.
Frank P. Geraci, Chambers Procedures, United States District Cotlre #estern District of
New York (ttp://www.nywd.uscourts.gov/hainank-p-gerac) (“Counsel should refer to Local
Rules of Civil Procedures regarding briefing schedules (see RY)j(D.

That saidthe history of thicaseincludes a pattern of scheduling ordeSver the past
seven years, three judges have presided over this dispasECF Nos. 2, 5, 33. The case was

originally assigned to Judge LarimerSeeECF No. 2. Then, feer Defendants filed their



Answer, Judge Larimer referred the caseltidge Feldman for pretrial matters. ECF No. 5.
Finally, on January 15, 2013, the case was reassigned to this CourtNd=EG8. But kforethe
case waseassignedo this Courtthe parties filed four contested motipB<CF Nos. 11, 17, 43,
46, and €heduling orders followed the filing of each of those motiddseECF Nos.12, 20, 44,
47. In fact, Judge Larimer and Judge Feldman issuerdal of 18cheduling orderi this case
SeeECF Nos. 2, 9, 12, 13, 14, 25, 32, 34, 35, 42, 44, 47, 49, 54, 56, 57, 5&i&h that
pattern of scheduling orders, the Court understands how Plaiatiftisney may have assumed a
scheduling order would be issuidhis instance

To be clear, this decision is not intendecttalorsePlaintiffs’ attorney’sdecision to wait
for the Court to issue a scheduling ordBtaintiff's attorney should have referred to this Court’s
individual rules and to the local rules for briefing schedulédditionally, instead of contacting
opposing counsel, Plaintiff's attap should have contacted the Court to clear his confusion.
Simply put,Plaintiffs’ attorney’sdecision was irresponsibldBut relief under Rule 60(b) may be
availableevento litigantsand attorneysvho have made irresponsible decisions. Moredwer,
Court is mindful ofthe preference of the federal courts to decide cases on their merits and i
reluctant todeny Plaintiffs an opportunity to be hedrdcauseof the failure of their counsel
Because any prejudice to Defendants is minimal, Plaintiffs have&ausd a significant delay,
Plaintiffs acted in good faith, anthe reason for the omission was the numerous scheduling
orders issued throughout the course of this,dhgeCourt finds Plaintiffs’ attorney’s negligence
in failing to respond to the Motion for Summary Judgment excasaflherefore, Plaintiffs’

Motion to Set Aside Judgment is granted.



CONCLUSION
For the reasons stated aboRdgintiffs’ Motion to SetAside Judgmen(ECF No. &) is
GRANTED. TheClerk of Cout is directed to re@pen the case. Plaintiffs will have urilay
26, 2017to file responding papers. Defendantay file any reply within 15 days after receiving

Plaintiffs’ response.

IT IS SO ORDERED.

Dated:April 28, 2017

Rochester, New York ﬁ Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court




