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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

HECTOR L. VALENTIN,
DECISION & ORDER

Plaintiff,
11€V-6238CJS
V.
CITY OF ROCHESTER, et al.,

Defendants.

Hector L. Valentin (“Valentin”) filed this actiopro seagainst the City of
Rochester, the Rochester Police Department and various individuals emploieddity tof
Rochester (collectively, the “Cityefendants”) and the County of Monroe and various
individuals employed by Monroe County (collectively, the “Coungfdhdants”)asserting
claims under 42 U.S.C. § 1983 arising out of a 2001 criminal prosecution against him. (Docket
# 1). Currently pending before this Court are several discovery motions fileddaytiva
seeking to compel responses to discovery demands. (Docket ## 45, 55, 67, 80, 81). Also
pending before ik Court is the County Defendants’ cross-motion for a protective order.

(Docket# 53).

PROCEDURAL BACKGROUND

Valentin’s fifty-nine-pagecomplaintalleges a varietgf wrongful conduct

committed by th@mameddefendants during a 2001 criminal prosecution of Valentin. (Docket

! The remaining motiampending before this Court (Docket 8%, 92) will be addressed in a separate
Decision and Order.
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#1). In his complaint, Valentin asserts that the defendants violated their olkgatirsuant to
Brady v. Marylang 373 U.S. 83 (1963) Brady’), by failing to disclose exculpatory information
to him. Seee.qg, id. at 24). Specifically, Valentin adiges that the defendants failed to disclose
the criminal records of Terrence McLaurin (“McLaurin”), Sarah Bower (“Bnamnd John
Kemp (“Kemp”), each of whom allegedly testified during the criminal procgsdagainshim.
(Id. at 3, 5, 11, 35).

Thereare currenthsix discovery motions pending beforesiCourt. Many of the
motions seek the same relief and concern the same discovery demand8iciéncy and

clarity, the Courtwill addresgpending motions as they relate to each discovery demasslat

DISCUSSION

A. I nterrogatoriesto the City and County Defendants

On July 5, 2013Valentin served interrogatories directed to several of the City
Defendantsnamely, Cotsworth, Hoke, Mace, Murphy, Walther and Adirabte (the “City
Defendant Interrogatories”). (Dockét 34, 34-1, 34-2, 34-3, 34-4, 33-50n July 15, 2013,

Valentin served interrogatories directed to several of the County DefendantelyCaceci,
Fierro, Marchinoi, and Sisca (the “Courgfendant Interrogatori®s (Docket ## 36, 36-1,
36-2, 38). On December 10, 2013, Valentin filed a motion to compel resgornbese
interrogatories. (Docket 45).

After receiving an extension of time to respond to the motion, the City Defendants
opposed the motion on January 24, 2014. (Docket ## 48, 50, 5IT)contend thathe
interrogatories are overyroad and not the proper subject matter for interrogatories. (Docket

# 51 at 18). In subsequent filings, the City Defendants objected to the number of interrogatories



served, contending that Valentin had exceededuhngber permitted by Rule 33 of the Federal
Rules of Civil Procedure, which limite twentyfive the number of interrogat@s that a arty
mayserve on another partfDocket# 76 at § 5). The City Defendants further maintained that
the interrogatories are objectionable because they make improper asssig#ek irrelevant
information or request information not within the knowledge of ttig Befendantg. (Docket
# 85 at 1 13).

Similarly, after receiving an extension of time to respond to the motion, the
County Defendants cross-moved for a protective order. (Docket ## 48, 49, 53). In their motion,
the County Defendastmaintained that the interrogatories exceedegenmissible number
under Rule 33 (Docket# 53 at § 7). The County Defendants requested that the Court limit
Valentin to a total ofwenty-five interrogatories for alCounty Defendants.Id. at { 8).

Valentin maintains that the majority of his interrogatories merely requiyesadr
no” response, his interrogatories are not otherwise overbroad and they areddiesigareow the
issues in the litigation. (Dock#&t56 at {1 10-12)Further, Valentirconcedes that the Federal
Rules limit him to twentfive interrogatories per pastiput maintains that the Courtay
exercise its discretion to allow him mor@ocket# 55 at { 14). In any event, Valentin contends
that the County and Citydédendantsobjections to his interrogatories are untimely under Rule
33 because they were not made within thildys of service ahe interrogatoriegDocket ##55
at11 14-16; 55 at 1 15-18; a8 8-9; 60 at 11 4-6, 7(d})).

Rule 33(a) of the Federal Rslef Civil Procedure provides that a party may serve

“no more than 25 written interrogatories” on another party. Fed. R. Civ. P. 33(a). The Gourt ha

2 The City Defendants have also asserted that this Court should geFrBity Defendants to stay their
responses to the interrogatories until after thegidisourt rules on their pending motion for summary judgment.
(Docket# 85 atf11). The district court, however, has held the pending dispositivemsati abeyancentil after
completion of discovery (Docket # 42, 72, 9).



reviewed the interrogatories served by Valentin and agrees that each set ajamess well
exceedshe permitted number. (Docket ## 34, 34-1, 34-2, 34-3, 34-4, 34-5, 36, 36-1, 36-2, 38
Further, Valentin did not seek leave of the Court to exceed the limit set forth i3&eale

Although the Court has discretion to permit Valentin to exceedrthg Given the number of

sets of interrogatories propounded, the Court declines to do so. Accordin@tythed

County Defendants are directed to respond to the first twimetynterrogatories in each set of
interrogatories propounded by Valenti8eeMadison v. Nesmitl2008 WL 619171, *3

(N.D.N.Y. 2008) (“[u]lnder Rule 33, plaintiff was entitled to serve up to 25 interrogaton

each of the three defendants”).

With respect to th€ity andCounty Defendants’ objections to the individual
interrogatories, the Court deems them waived. The interrogategresserved in July 2013, and
the City and County Defendants did not respond, object or move for a protective orderheithin t
thirty-day deadline set forth iRule 33. See Berube v. Great A& Pac. Tea Caq.2006 WL
3826702, * 5 (D. Conn. 2006) (“[t}he majority of courts follow the general rule that objections
are waived if they are not maavithin thirty days of service, unless the answering party has
sought leave of the court to make an untimely objection, or unless ‘good cause’ is shown”)
(collecting casespdhered to on reconsideratipR007 WL 30863 (D. Conn. 2007Mere, the
defendants have provided no explanation for their failure to timely respond or object to
Valentin’s interrogatories. Accordingly, the individual City and County Defetsd@® whom the
interrogatories were directed must respond to the first twiergynterrogatories to the extent
that the information sought in those interrogatories is within the knowledge of those individual

defendants.



B. The Document Requests

On April 17, 2013, Valentin served document demands upon the City and County
Defendants (the “April 17, 2013 Document Requests”). (Docket ## 59 at 3-4; 75-1). These
demands were the subjectagfrevious Decision and Order of this Cotlmatrequired the City
and County Defendants to respond by no later than April 21, 2014. (Docket # 59rat 4).
essence, these demands seek documents in the possession of the City and County Defendants
relaing to any criminal investigation, proceedings or convictions of Valentin, Bawger a
Kemp? (Docket# 75-1). The demands also seek employee personnebslesll as policies,
procedures and training materials of the Monroe County District Attorndfitse@nd the
Rochester Police DepartmenRPD’). (Id.).

In accordance with thBecision and Order, on April 21, 2014, the City
Defendants and the County Defendants served their responses to the April 17, 2013 Document
Request$. (Docket # 63, 64). The County Defendants apparently produced docuretaiisg
to Valentin’s criminal prosecutigibut refused to produce documergkating tokemp and
Bower. (Docket# 64 at 11 1-4, 7, 22). In addition, the County Defendants agreed to search for
and produceertain training materials used in the five years prior to Valentin’s criminal
prosecution. Ifl. at 1] 12, 14, 15, 16). Finally, the County Defendants objected to producing

documents railted to thé Highland Police Departmenbecause such an entity does not exist.

® The requests alsappear to seek information relatingindividuals named Josgrroyo (“Arroyo”) and
McLaurin (“McLaurin”). (Docket# 75-1 at 210 at 1 121 and at 141 at 9 35). The County and City
Defendants have refused to produce information relating to Arroyo ahduvin, and the Court does not interpret
any of Valentin’s motions to seek to comgekuments regarding Arroyo and McLaurin.

* The County Defendants moved for a protective order with respect to theseetcaquests on January
30, 2014, prior toftis Court’s March 6, 2014 Decision and Order. (Dockeb3tat 1 9-13 and Exhibit E59; 75 at
170). The County Defendants have since responded to the April 17, 2013 Documeasi®Reenderingthat
portion of their motiormoot



(Id.at] 11). In addition, according to the County Defenda@geralof Valentin’s requests
seek privileged information. (Docket/s aty 74).

The City Defendants proded the police reports relating to Valentin’s criminal
prosecution. (Docket &3 at 1 1, 3). The City Defendants contend that they do not possess
records of criminal proceedingsut indicated that they would attempt to obtain any unsealed
certified reeords of convictions for Kemand Bower (Id. at i 4-7, 10). The City Defendants
subsequently reported that they do possess any unsealed documents relatirgy  B@mp
that have not already been produced to Valentin. (Docké6#ty 4; 85 at  6) With respect
to training materials, the City Defendants provided Valentin a table of ceriterthe RPD
General Order Manual, Training Bulletin Manual and Administrative Order Mamaa
indicated that it would provide the specific sections requested by ValeDinckdt #63 at
1 11). On April 23, 2014, Valentin sent a letter to the City indicating that he wa®iptreicthe
tables of contents for the RPD manuals that the City had provided. (Docket # 67 ategjtinV
requested six documents he identified from those manudl¥. ©On July 3, 2014, the City
Defendants provided those materials to Valentin. (Docké& #t1 3).

On October 28, 2013, Valentin served additional document demands upon the
City and County Defendants (the “October 28, 2013 Document Requests”). (Docket # 44).
These demands seek documeatating to any investigations, interviews, criminal prosecutions
or criminal convictions of Valentin, Kemp and Boweld.. On December 10, 2013, Valentin
filed a motion tocompel responses to these document requétecket# 45).

After receiving an extension of time to respond to the motion, the City Defendants
opposed the motion on January 25, 2014. (Docket ## 48, 50, 51, 52). The City Defendants

oppose the production of any information relating to Bower and Kemp on the grounds that they



are not parties to the lawsuitDdcket #51at 4). Despite their objection, the City Defendants
indicated that they would attempt to obtain the requested documents, but rethetstesl
information be submitted to the Court foriarcamerareview to permit the Court to determine
its relevancy to this caseld(). In addition, the City Defendants indicated that the requested
documents might be subject to a sealing order ajuested two weeks to determine whether the
information could be obtained without an unsealing ordiek). (The City Defendants
subsequently reported that they do not possess any unsealed documents relatiy toy Bo
Kemp that have not already been produced to Valentin. (Docket ## 76 at | 4; 85 at  6). With
respect to the remaining requests, the City Defendants provided Valghtcopiesof the RPD
reportsthatappear to pertain to the investigation of the crime for which Valentin was predecut
(Docket # 51 atf 5; 512).

The County Defendants contend that they did not believe that they were required
to respond to the October 28, 2013 Document Requests because the Court’s March 6, 2014
Order addressed discovery issuas did not address tbe requests. (Dock#t75 at  61). The
Court’'s March 6, 2014 Order did not addréssOctober 28, 2013 Document Requests because
the motion pending before the Court in that decision did not concern those requests. The Court
fails to comprehenevhy theCounty Defendants believed that they were not required to respond
to these requests.

In any event, the County Defendants object to the requests on the grounds that
they seek documents relating to Kemp and Bdwatare irrelevanto this litigation. [d. at
19 62-66). According to the County DefendattieCourt, ina separatealwsuit has determined
that information relating to Bower was rittady material, and therefore such information

cannot be relevant to Valentin’s claims in this litigatiotd. &t 66). In addition, the County



Defendants object becaue requests seek privileged or work-product protected information.
(Id. at 1 64, 68). Further, the County Defendants maintain that even if information retating t
Bower and Kempvererelevant, Valentin’s requests are overbroad to the extent they seek
information beyond accusatory instruments and records of convictilwhst { 67).
In response, Valentin generally complains that the only documents produced by
the defendants were documents that he already possessed. B088ait § 2; 71 at | 20).
Valentinmaintains thatlocuments relating to Bower and Kemp are critical to his ability to
establish that the County Defendants improperly withBestly material relating to both Bower
and Kempand the fact that they are not parties to the lawsuit is irrelévéDacket## 55 at
19 5-9; 56 at 11 4-9; 60 atrfa)(b); 67 at | 2; 81 at 1 15-16Yalentin maintains that despite
the City Defendants’ assertions to the contrary, they have recordsgetakiemp and Bower
that they have not produced. (Docket # 80 at 1 6-12). According to Valentin, the County
Defendants have never respuled to the October 28, 2013 Document Requests. (Docket ## 58 at
1 6; 81 at 1 17-21). Further, Valentin clariftedthis requests concerning the “Highland
Police Department” refer to the “Highland Police Section.” (Dogkeh at 1 3-4). Finally,
Valentin seeks sanctions in connection with his motions. (Docket ## 80 at  19; 81 at { 25).
The numerous filings relating to Valentin’s document requiEstsonstrate that
the following categories of documerate indispute: (1) documents relating to the “Highland
Police Department” or th#Highland Police Section”; (2documents relating to training

manuds, policiesandprocedures; (3locuments that the County Defendants have withheld on

> Among the issues \entin raises is a concern about a letter that he received from the Countyldregen
indicating that records relating to his criminal prosecution had beeeveirfrom storage and were available for his
inspection. (Docke# 58 atf 3). According to Véentin, the County Defendants refused to permit anyone other than
him to inspect those documents daddid not have the ability to inspect the documents in persdi. (
Subsequentesponsgfrom the County Defendanisdicate thathey have now producegbe documents in their
possession relating to the criminal prosecution of Valentin. (Dockéd) #Accordingly, thisssue is apparently
moot



the grounds of privilege; an{¥}) documents relating to Bower and Kemp. The only remaining
discernablalispute concerns the County Defendants’ failure to respond to the October 28, 2013
Requests.

With respect to the dispute concerning the term “Highland Police Department,”
the Court directs the County Defendantsubstitute the terrfHighland Police Sectionand to
supplement their production if necessary. As for the second category of documesntnVal
clarified his requests for training materials, policies and procedures in sigé letter
requests to both sets of defendants. (Docket # 67 at 4-6). Those requests are addressed bel
With respect to any documents that the County Defendants contend are pijuiteyeare
required to produce a privilege log to Valentin in accordance with Rule 26¢{b){t9 Federal
Rules of Civil Procedure and with Rule 26(e) of the Local Rules of Civil Procéatuttee
Western District of New York.

The sharpest dispute between the parties is whether materials related to Bower
and Kemp are relevant and, if so, the scope of any required disclosure of thosdsnateria
Valentin maintains that Bower and Kemp were both witnesses during his crimihahttithat
the defendants withheld information about their criminal charges or convictionsrdfugto
Valentin’s canplaint, Kemp testified as an eyewitness at Valentin’s trial. (Doclkedt#l3,

20-21). The complaint alleges that Kemp had several previous convictions that the defendants
knew or should have known about, but failed to disclose th&emat(2425, 26-28). Similarly,
Valentin’s complaint contends at the tifBewertestified against him at his triahe had

pending criminal charges that the defendants knew or should have known about, but failed to
disclose. Id. at 4849). Specifically, Valentin cdands that some of the individual defendants

were involved both in Valentin’'s prosecution and in the investigation against Bower, édt fail



to disclose their knowledge of the Bower investigation to the attorney prosecatergin.
(1d.).

The County Defendants maintain that documents relating to Bower are not
relevant to this litigation because in a separate litigation it was determined thatuieetd
disclose Bower’s pending criminal charge was nBtadyviolation. (Docket # 86 at {1 17-18).
The County Defendants’ relevancy argument appears, in my estimation, to turntberwhe
Valentin is now collaterally estopped from asserting that the failure to disebsseBrady
violation. On this motion, however, the County Defendants have not satisfied their burden of
demonstrating that collateral estoppel appli@se May Ship Repair Contracting Corp. v. Barge
Columbia New Yorki60 F. Supp. 2d 594, 599 (S.D.N.Y. 2001) (“[t]he party asserting collateral
estoppel bears the burden of demonstratiagiths entitled to this relief”).

In any eventithe County Defendants maintain that only certBower and Kemp
documents — those that might have constit@etly material— are within the proper scope of
production. [d. at 1121-23). According to the County Defendants, the only information that
they would have been required to turn over during the underlying prosecution would be facts
relating to their criminal convictionsld(). Such information, including documents related to a
pending criminhcharge against Bower, has already been provided to Valeidirat §29).

The County Defendants’ argument conflates their poteBitaady obligations
with their civil discovery obligations. Documenbatdemonstrate the defendants’ knowledge
of Bowers and Kemp’s criminal histories, when that knowledge was acquired and to whom that
knowledge was disseminated may be relevant to Valentin's claims. AlthougHé¢hdatgs are
not required to produce their entire files relating to Bower and Kempatkeagquired to search

those files for any relevant documents reflecting their knowledge of throminal histories.

10



Given the nature of the documents, the County Defendants may submit any relevant document
to the Court for ain camerareviewif they believe such review is warranted.

The City Defendants do not challenge the production of Bower and Kedatpel
documents on relevancy grounds. Instead, they maintain that have searched fonddunhare
possession of any unsealed documents that have not already been provided to Valentin. (Docke
# 85 at § 6). However, the City Defendants’ duty to produce information in response to la federa
discovery demand is not limited to unsealed information, but would also include sealed
information. See Schomburg v. New York City Police D98 F.R.D. 138, 141 (S.D.N.Y.

2014) (“[flederal courts can and commonly do order production of documents sealed [pursuant
to state law]”) (collecting cases). Accordingly, the City Defendants azetdd to search for
responsive documents that are within the scope of the documents specified abovepeuthtoe

the County Defendants, whether or not those docunaeatsealed. If responsive sealed
documents are identified, the City Defendants should seek an unsedingra protective

order authorizing the non-disclosurespiecificallyidentified documents.

Finally, | turn to the October 28, 2013 Document Requests. Rule 34 of the
Federal Rules of Civil Procedure provides that a party to whom a request for thdiprodiic
documents is directed “must respond in writing within 30 days after being servedl.R.R@iv.

P. 34(b)(2)(A). To date, the County Defendants have not filed a written response to tetsreque
Although the requests primarily seek documents relating to Kemp and Bwtare the subject
of this decision, the County Defendants must still serve a written responsertigies with the

scope of discovery directed by the Court as set forth in this decision.

11



C. April 23, 2014 L etter Request for Documents from the City Defendants

On April 23, 2014, Valentin wrote counsel for the City Defendesqgsiesting
copies of currenBrady-related training materials, practices, procedurespafidies. (Docket
# 67 at 6). He alsmequested any copies of the same materials that were used or in effect during
his criminal prosecution in 2000-2001id.j. In response, the City Defendamntsially agreed to
searchfor and produce responsineaterials. (Docket ## 76 at § 3; 78 at I 3). In a subsequent
filing, the CityDefendant®bjected on the grounds of relevance. (Docket # 85 at 11 7, 9-10).
According to the City Defendants, because there is no merit to Valentin’s contiatt aBrady
violation occurred — in other words besa Valentin's complaint fails on its merishe training
materials and policies, rather than those in effect at the time of Valentin’s crimosatption,
are not relevant

Whether Valentin’s claimfail on the merits is an issue that is currengynging
before the district court(Docket ## 68, 84 ). Those dispositive motions have been held in
abeyance pending resolution of discovery. (Docket ## 72, Biat Valentin's claims ay
ultimatelybe dismissed is not a basis upon which to deny disgdhat is otherwise relevant to
the claims. Accordingly, the City Defendants are directed to produce Ripihgy, practices,
procedures and compliance policietating toBradydisclosure obligationthatwere in effect in
2000 and 2001. To the extent the City Defendants do not possess any docelstEmsto
2000 and 2001, they shall produce current versions of those materials.

D. April 26, 2014 L etter Request for Documents from the County Defendants

On April 26, 2014, Valentin setite sare request to counsel for the County
Defendants. (Docket67 at 45). The Countpefendantxontends that the only relevant

training materials or policies are those that were in effect or used at the tirakeofivs

12



criminal prosecutionand that they have searched their records and do not possess any training
materials during the relevant time perio@ocket # 75 at 11 83-9186 at | 12-16)Theyhave
not indicated, however, whether they pos®&rssly policies or procedures that were in effect
during the relevant time period. The County Defendants are directed to seamt fsoduce
any such documents in their possession. | disagree with the County Defendaetgi@othat
currentBradypolicies, procedures artdaining materials are not relevant to Valentin’s claims.
In the absence of materialdating to 2000 and 200&urrent policies and training materials
shall be produced because tmegylead to the discovery of relevant information.

| denyValentin’s request fomonetarysanctiondecause | findhat he has not
demonstrated that he attempted to resolve the discovery disputes with the deferataiots pr
filing the pending motions. Fed. R. Civ. P. 37(a)(5)(A)(i) (“court must not order [the]graym
[of expenses] if . . the movant filed the motion before attempting in good faith to obtain the

disclosure or discovery without court action”).

CONCLUSION

For the foregoing reasongalentin’'smotiors to compel anébr sanctions
(Docket ## 45, 55, 67, 80, 81) areGRANTED in part and DENIED in part. Further, the
County Defendants’ motion for a protective ordeogket # 53) is GRANTED in part and
DENIED in part. The City and County Defendants are directed to provide discovery responses
and produce any responsive documents in accordance with this decision by no later than

November 7, 2014. In the event that the parties believe that discovery has not been completed

13



and should be extended, thene directedo confer and submit to this Court in writing a joint
proposed amended scheduling orolgino later that©ctober 17, 2014.

IT ISSO ORDERED.

s/Marian W. Payson

MARIAN W. PAYSON
United States Magistrate Judge

Dated: Rochester, New York
SeptembeR6, 2014
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