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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

STEPHANIE HUME, as Administrator of the
Estate of TIMOTHY HUME a/k/a
TIMOTHY JAMES HUME, Deceased

Plaintiff,
DECISION AND ORDER

Case # 1LV-6378+PG

FARR'S COACH LINES, LIMITED et al.,

Defendants.

l. Introduction

This case arises out of a crash between a coach bus and attealetoon July 22, 2011
in Junius, New York.The crah occurred after thdriver of the bus pulled over tbe side of the
road because the bus was experiencpr@blemswith its transmission. The driver then
attempted to merge back tonthe highway when a tractdrailer driven by Timothy Hume
crashedinto the back of the bus. Timothy Hume was killed in the crash. His daughter,
Stephanie HumgHume”), brings this suit as administrator on behalf of his estate.

Hume has asserted claims sounding in negligence, strict products liabititygreach of
warranty against a variety of parties includidgimler Buses North Ameri¢d.td. (“D-Ltd.”)
andTarten Equipment Limited (“Tarten”)The defendanthave alsasserted a flurry afelated
crossclaims against each other

D-Ltd. and Tarten now movi® dismiss all claims and crossclaims asserted against them
for lack of personal jurisdiction. ECF Nos. 248; 278lternatively, both parties move to

dismiss the action on the basisfofum non convenient&d. Thesemotionsare digussedn turn
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below.
Il. D-Ltd.’s Motion to Dismiss for Lack of Personal Jurisdiction

A. Background

D-Ltd. is the seller of the allegedly defective bus, and the clantscrossclaimagainst
it arise out of this salelt is aCanadian corporatiathatis awholly owned subsidiary of Daimler
Buses North Americalnc. (“D-Inc.”), which is a New York corporation. ECF No. 2&8at
3-4.

As for D-Ltd.’s businessD-Ltd. began winding downn 2012 and “currently [only]
honors existing contractual obligations.” ECF No.-24& {1 56. Prior t02012, Ditd. could
be generally described as a manufactafebus frame assdohies and distributor obuses to
Canadian buyers. ECF No. 24&t 3-5. Specifically,D-Ltd.’s business involvethree types of
buses: Orion transit buses, Sprinter buses, and coach buses. ECF Nat248-

An Orion transit bus is a city or county transit bus desigoedséle to public transit
authorities. ECF No. 24& at | 8. D-Ltd. would manufacture Orioframe assemblies arse||
the assemblies tD-Inc. Id. at § 6. D-Inc. would then assemble the bus and sell the completed
bus back toD-Ltd. Id. at §7. Finally, D-Ltd. would sell the Orion buses to public transit
authorities in Canadald. Starting in 2010D-Ltd. would also selOrion buses back t®-Inc.
thatD-Inc. would thensellin the United States and Puerto Ridd.

A Sprinter bus a hotel shuttle bugd. at 6. From 2008 to 2010)-Ltd. would buy
Sprinter buses from a Daimlaffiliate based in the United Statasdthen sellthe buses in
Canada.ld. For about one yeaD-Ltd. alsodid some assembly of Sprinter busés.

Finally, acoach bus is a touring bus designed for longer trigsat I 8. 1 was the type

of bus involved in the crash that precipitated this lawstLtd. would bu coachbuses from



Setraof North Americalnc. (“Setra”),* another subsidiary db-Inc., and it wouldthensell the
coachbuses in Canaddd. at ffl 6-9; ECF N&. 2487 at § 56; 254 at  16.

With this background ofD-Ltd.’s business in mind, the Couturns to the facts
underlying the keyssue:D-Ltd.’s contacts with New Yorkln short, DLtd. asserts in its motion
that it has essentially no contacts with New Yeik is simply a Canadiancorporationthat
manufacturesrame assemblien Canadaandsellsbuses in CanadaMoreover, DLtd. asserts
thatit has never owned or leasadyreal property in New Yorkif has never had any offices or
operations in New Yorkif has never had any bank accounts in New Yibikas nevestationed
any employeesn New York, it has never paid taxes in New York, and it has not authorized
anyonein New York to accpt service ofprocess. ECF No. 248 at ] 10-12. In general D-
Ltd. asserts that is “not qualified, licensed, or authorized to do business in New Yddk.at
11.

D-Ltd. does howeverhave acloserelationship withD-Inc., its New York-based peent
According to the parties opposimgtLtd.’s motion, thiscloserelationshipforms the primary
basis for prsonal jurisdiction in a New York courECF Nos. 28-3 at 1+13; 254 at 11 141.
Thus, theremander of thisbackgroundsection is devoted to laying out tlventours of the
relationshipbetweerD-Ltd. and Dinc.

First, D-Ltd. and Dinc. provided various “shared services” to each oteset forth in
an agreement between the twadwn as thé'Agreement orintra-Group Services. ECF No.
2525. This agreementvas put in writingin 2010, thoughapparentlyD-Ltd. and Dinc. were
providing these services to each otheice 2003. ECF No. 248 at 1 19. The shared services
are specifically listed ifAppendix A” to the agreement. ECF No. 252at 12-13. Appendix A

is transcribed in full below. To summarize, AppendiXafs out in four numbered subsections

1 Setra is also a defendant in this case.



(1) the service®-Ltd. will provide D-Inc.; (2) theservicesD-Inc. will provide in return toD-

Ltd.; (3) a provision regardingervice fes for any costs incurred; and (4) a provision requiring

the partes to, among other things, give each otfstimatesf the annual costsf providing the

services

1. [D-Ltd.] agreedo provide [Dinc.] with the following services:
a.

3.
4.

Q

f.

. [D-Inc.] agrees to provide [4d.] with the following services:
a. Engineering

b.
C.

A service fee of 5% shall be charged on the costs incurred on behalf of the other

. Customer Services

APPENDIX A
LIST OF SERVICES AND FEES

Finance services.

I. Processing of accounts receivable, including collection of amounts ow
[D-Inc].

il. Processing of accounts payable, employee expense accounts and iss
cheques or wire transfers.

iii. Management and ongoing maintenance of all bank accounts

Iv. Negotiation of credit lines with Daimler affiliates.

V. Preparation of monthly quarterly and annual financial statements and
related account reconciliations.

Vi. Forecasting and budgeting

Information Technology

I. Maintenance of software for MRP and financial systems.

il. Development and enforcement of overall computer and hardware stan
iii. Manage and develop software enhancements and purchase of softwa
Sales

I. Preparation of bid material for competitive bids.

il. Assist, as required, in contract management of successful bids.
Purchasing

I. Product sourcing and buying activities, as required.

I. Development of service manuals and training material.
il. Warranty claim processing.

Legal Affairs

I. Preparation anceview of contracts, as required.

I. Bid support including preparation of pricing estimates
Administration

I. Support for the engineering department

Corporate

I. Corporate strategy for thentire North American operations

ng to

hance of

dards.
e.

party

The parties agree to provide an estimate [of] the annual costs to be incurred to
the services as described and to pay a monthly amount equal to 1/12 of that esti

rovide




the same terms as outline in Paragraph 5 of the [Agreement on Intra-Growge§erv
above. The parties further agree to pay any adjustments to that estimatebas may
required within 90 days after the end of the accounting year.

The parties opposin®-Ltd.’s motion place particular gohasis on the first numbered
section in Appendix Awhich lists the srvicesthat D-Ltd. will provide D-Inc. In short, the
parties argue thdd-Inc. delegatedsuchan aray of duties td-Ltd., andit did so in such broad
terms that D-Inc. and D-Ltd. becameessentiallythe same corporationE.g, ECF No. 2533 at
6—7, 1113. Specifically D-Inc. delegated toD-Ltd. all accounts receivable and payable
functions, meaningssentiallythat D-Ltd. was responsible for payirgff D-Inc.’s creditors and
collecting money from D-Inc.’s debtors. ECF No. 2525 at 1213. In extraordinarily
generalized languageD-Inc. also delegated toD-Ltd. the “[m]anagement and onga@n
maintenance of albank accountsas well as“[f] orecasting and budgeting.ld. Appendix A
will be analyzedin detaillater on but the basi@assertiorby the opposingpartiesis that this is
not the type ohgreementhat would exist between tvaeparateorporations.

Additionally, the second numberesctionin Appendix A provides tat D-Inc. will set
the “[c]orporatestrategy for the entire North American operatibnkl. In other wads, D-Inc.
setthe corporate stratedpr D-Ltd. The opposing partieargue thathis further showghat D-
Ltd. and Dinc. are notactually sepata corporations, but ratheD-Ltd. is a branch or
departmentf D-Inc. E.g, ECF No. 254 aff 27429. The idea thaD-Ltd. is simply abranch of
D-Inc. is bolstered by aenvironmentateportpreparedy D-Inc.’s parent,Daimler AG,which
refers toD-Ltd. asD-Inc.’s “Mississauga plant.” ECF N0 253 at { 23; 255-4 at 24h a similar
vein, D-Inc. apparently used-Ltd.’s Canada addresvhen corresponding witbompanes that
were bidding on buses. ECF No. 248-5 at  19.

The relationship betwee-Inc. and DLtd. is also illuminated by theommonality of



their leadership With regard to the companielsbards of directors, the opposing parties point
out thatD-Ltd. has hadseven directorsince its incorporation ilate 2002 ECF Nos. 252. Of
those sevediredors, five werealsoeither directors or officers dd-Inc. Id. Notably, the two
independentirectorsretired fromD-Ltd.’s board inearly 2004, so for the majority dD-Ltd.’s
corporate existence, its entire board of directors has ta®prised ofpeople who were also
officers or directors oD-Inc. Id.

With regard tothe companiesofficers D-Ltd. has had twentpne officers since its
incorporation inlate 2002 Of those twentpne officers, nineteenwere also officers ob-Inc.
Id. Notably, the twoindependentofficers are the samdwo people referenced above as
independent directors, and they also retired as officeeaily 2004. Id. So again for the
majority of D-Ltd.’s corporate existence, all of its officers have also lwécers of D-Inc. Id.
Additionally, with only twominor exceptions, all of thesenineteen officers had the exact same
job title at bothD-Inc. and D4itd., e.g, the “Chief Commercial Officérof D-Ltd. was also the
“Chief Commercial Officérof D-Inc. The generaidea here is thaat least circumstantiall\p-
Ltd. officers were never really stimg out of their roles as hc. officers.

Lastly, the transaction that ultimatebrought DLtd. into this case-D-Ltd.’s sale of the
coach bus in questiensheds further light on the relationship betw&emc. and Ditd. D-Ltd.
sold the bus in 2008 td/ells Fargo Equipment Finan¢®Vells Fargo”), aCanadiancompany.
ECF No. 2485 at Y 2622. Wells Fargo wanted tpay D-Ltd., however,in U.S. dollarsas
opposed tcCanadian dollarsld. at  21. AccordinglyWells Fargo first transferred the funits
one of itsaffiliated bank entitiesn New York. 1d. That entity then transferred the fundsCteo

Inc.’s bank accounin New York. Id. Through a “reconciliation procesd)-Inc. then credited

2 D-Ltd. deemed one of its officers “Vice President” whidelnc. deemed the same person

“Vice President- Tax.” Additionally, D-Ltd. deemed one of its officers “Vice President Sales &
Marketing” while Dinc. deemed the same person “Director, Saléd.”
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those funds t®-Ltd. Id. The essentiakhikeaway here is th&t-Ltd. used Dinc.’s bank account

to actuallyreceive the funds for the burg question Importantly, DLtd. used this exact same
process to sekight other busesld. at { 22. The opposing parties assert tBakLtd.’'s use ofD-

Inc’s bank account to condubussales further shows that the corporations were not actually
separate from each other.

Based principally on the facts above, the parties opp®ibtyl.’s motion asserthat D-
Ltd. and Dinc. are essentially the same corporation, and dirbec. is a New York corporation,
this Court has jurisdiction over Dtd.

As a final background naterior to filing the present motiorD-Ltd. filed a series of
similar motions to dismiss for ¢& of personal jurisdictian ECF Nos. 52; 72; 82; 93; 101, 116;
198. The Court denied these motions without prejudice and auth@ti¢d. to file another
motion after conducting jurisdictional discoveridume v. Farr's Coach Lines, LtdNo. 12CV-
6378FPG, 2015 WL 5773632, at *10 (W.D.N.Y. Sept. 30, 2Jh&)einaftetHume | 2015 WL
5773632] That discovery has now occurred, and the present motioihid.’s renewed motion
to dismiss for lack of personal jurisdiction. ECF No. 248.

B. Legal Standard

When a defendant filesraotion to dismiss for lack of personal jurisdictiomder Federal
Rule of Civil Procedure 12(b)(2Xhe plaintiff carriesthe burdenof showing thaturisdiction
overthe defendangxists. See Dorchester Fin. Sec., Inc. v. Banco BRJ, 328 F.3d 81, 8485
(2d Cir. 2013) (citations omitted)As a general rulé'the plaintiff need persuade the court only
that its factual allegations constitutgpama facieshowing of jurisdiction.” Ball v. Metallurgie
Hoboken-Overpelt, S.2002 F.2d 194, 197 (2d Cir. 1990).

Here,the Court has allowed the parties to conduct jurisdictional discoveagordingly,



the prima facieshowing musbe “factually supported e, the plaintiff must further “include an
averment of facts that, if credited by the trier, would suffice to establisfdiction over the
defendant.” Id. In its motion to dismiss, the moving party is then limitedassum[ng] the
truth of the plaintiff's factuadllegations . . . and challeng[indpeir sufficiency.” Id.

This Court sits in diversity jurisdiction in the state of New York, so @reises personal
jurisdiction over the parties in accordance with the law of New Y&&eDiStefano v. Carozzi
North Am., Inc.286 F.3d 81, 84 (2d Cir. 2001New York courtgypically follow two steps in
analyzing personal jurisdictionFirst, they determine whether jurisdiction liasrguant to New
York state law, and second, they determine whether jurisdiction comports witdgtheements
of federal due processSee Nat'l Union Fire Ins. Co. of Pittsburgh, PA. v. BP Amoco P,L.C.
319 F. Supp. 2d 352, 357 (S.D.N.Y. 2004Mere, however, thanalysisis slightly altered
because therincipal argument put forth by the plaintiff and crossclaimants is that the foreign
defendant, D-td., is the alterego of aNew York corporationD-Inc. In such a cas the
jurisdictional analysis conflates into one stepthe Court finds tht D-Ltd. and Dinc. arealter
egosunder New Yorkstatelaw, it also necessarily finds that jurisdiction comports with federal
due process.S. New England Tel. Co. v. Glob. NAIRs., 624 F.3d 123, 138 (2d Cir. 2010)
Volkswagenwerk Aktiengesellschaft v. Beech Aircraft C@gd F.2d 117, 120 (2d Cir. 1984).

In determiningwhetherentities are alter egos or mere departments of each other, courts
closely examinghe relationshigpetweenthe two entities King Cty., Wash. v. IKB Deutsche
Industriebank AG712 F. Supp. 2d 104, 110 (S.D.N.Y. 2010) (citations onittdd general,
entities are alter egos wheone entity so pervasively controls the other “that the corporate
separatin is more formal than real.H. Heller & Co. v. Novacor Chemicals L{d#26 F. Supp.

49, 54 (S.D.N.Y. 1988 ff'd sub nom. Heller & Co. v. Novacd875 F.2d 856 (2d Cir. 1989)



The Courtalso observeshowever that “[e]stablishing the exercise of personal jurisdiction over
an alleged alter ego requires application of a less stringent standard thaetésstany to pierce
the corporate veil for purposes of liabilityStorm LLC v. Telenor Mobile Commc’ns,A®. 06
CIV. 13157 GEL, 2006 WL 3735657, at *13 n.8 (S.D.N.Y. Dec. 15, 2006).

Thetest forwhethertwo entities are alter eg@snsists ofour factors. The first factor is
really a threhold requirement the entities must havénearly identical ownershipnterests’
Beech,751 F.2d at 120Here,D-Ltd. is wholly owned byD-Inc., sothatthresholdrequirement
is met.

The remaining three factors are generally speakingthe subsidiary’s fiancial
dependency on the parent, the degree to which the parent and sybsidiarve corporate
formalities and the pardhs control over the subsidias/bperational policiesSee idat 126-22.

No one factor is dispositiveSee id. They are each analyzed below.

C. Discussion

1. Financial dependency

The firstfacta to consider is whethdd-Ltd. is financially dependent oB-Inc. Stated
simply, this factorcuts in favor of deeming the parent and subsidiary alteriéglos subsidiary
“cannot run its businesses without the financial backing of tenpd In re Ski Train Fire in
Kaprun, Austria on Nov. 11, 200030 F. Supp. 2d 403, 410 (S.D.N.Y. 2003, for instance,
courts look for whether the “parent provides -nor low-interest loans to the subsidiary or
extends credit on terms not otherwigeailable, guarantees the subsidiary’s obligations, or
provides and pays for insurance coverage or other necessities on behalf of thargubsidind
whether thesubsidiary retains its own profits or whether they are received by and reported on the

financial statements of the paréntNorthrop Grumman Overseas Serv. Corp. v. Banco Wiese



SudameriesNo. 03 CIV. 1681(LAP), 2004 WL 2199547, at *10 (S.D.N.Y. Sept. 29, 2004)
(internal quotations and citations omitted).

Here, the parties oppog D-Ltd.’s motion have only briefly attempted to set forth facts
that satisfy this factorFirst, they point outthatD-Ltd., Setra(again,anotherD-Inc. subsidiary)
and Dinc. combinedall of their sales of coacbuses a financial repor$ prepared for Daimler
AG, which is Dinc.'s parent. ECF Nos. 252-14 at 9; 252-3 at 73-76; 253 at  18.

In the Court’s view, His fact is not particularly significantFirst, the opposing parties are
not sayingthat D-Ltd. reportedits profits on the financial statements of Daimler AG. Rather,
they are simply saying thdd-Ltd. reported thesales of one of the three types of busssld on
the financial statements of Daimler AG. Second, the parties amvaotasserig that D-Ltd.
reported thessales on théinancial statements dd-Inc. Rather, they are asserting tiad_td.
reported thee saleson financial statements d@-Inc.’s parent Daimler AG. Given that the
inquiry here is specifically wheth®-Ltd. was financially depedent onD-Inc., the fact thaD-

Ltd. reportedcertainsales td-Inc.’s parent is not especially relevant.

Additionally, one opposingparty assertsin conclusory fashiorthat “the substantial
recods disclosed from[-Ltd.] showed that [D-Ltd.’s] business was substantially dependent
upon revenues from sales and services vidtnc.].” ECF Na 2533 at 1213. This assertion
is unspecific and without citation, so the @ooeed not accept it as tréie.

In sum, the first factor of the alteigo tesis not satisfied.

2. Corporate Formalities

The next factor of the altexgo testis the degree to which the parent “fails to observe

corporate formalities” and “interferes in the selection and assignmemheofsubsidiars

3 To the extent the assertion simply means Ewatd. relied on D4nc. as its primary supplier

of buses, that does not support the idea Eratd. wasfinancially dependenbn D4Anc. It simply
supports the idea that De. and DLtd. have a supplier-distributor relationship.
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executive personnel.Beech,751F.2d at 121.In examining this factorcourtstypically look for
whether the parent and subsidiary hold separate board meetings, maintain separasmdooks
records share officers and directors, awtiether the parent appoints the subsidiary’s efécor
pays those officers’ salariesAllojet PLC v. Vantgage Associatdd$o. 04 CIV. 05223 (SAS),
2005 WL 612848, at *9 (S.D.N.Y. Mar. 15, 2008)nde v. Arab Bank, PLC262 F.R.D. 136,
143 (E.D.N.Y. 2009)Beech 751 F.2d at 121-22.

The Courtobserves at the outset tHadLtd. states that the corporate boundary between
D-Ltd. and Dinc. is intact and respected-Ltd. asserts thaD-Ltd. and D-Inc. haveseparate
employees, bank accountspard meetingspayrolls, information technology depaents, and
human resources departments. ECF No.2484 1617.

The opposing parties primarily make three pointgryao establish thaD-Ltd. and D-
Inc. do not respectorporateboundaries First, the partieplace particular emphasis on the
Agreement on Intr&roup Services, which again is an agreement betwebrc. and D-Ltd.
regarding various services they will provide each other. Appendix A to tkeragnt, set forth
in full in the background sectiprists the exchanged servicesSeesupra Part IlLA. The
argumentby the opposing parties that the agreememvidencessuch a delegation of duties
from D-Inc. to D-td., and it does so in such broad terriigt theentitiesare esentially the
same.

This argument is persuasivAs aninitial matter, the Court takes note of the name of the
agreementthe “Agreement on Inte&roup Services The prefix “intra” here impliesat leasta
tacit understandingpbetweenD-Ltd. and Dinc. that the sharedservices ardlowing back and
forth within one single group.

The plain language ofAppendix A supports this idea. In shoi;Ltd. has agreed to
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provide Dinc. with an extraordinary amount of servicasross a range of platformsSome of
these services are as followsProcessing of accounteceivable;” “[pjocessing of accounts
payable” including the “issuamcof cheques and wire transfers;” “@npgement and ongoing
maintenance of all bank accourits;[f] orecasting and budgetirig;“[d]evelopment and
enforcement of overall computer and haagdev standard’ “[a]ssist as required, in contrac
management of successful bidsfp]roduct sourcing and buying activitiegs required;’and
“[p]reparation and review of contracts, as required.” ECF No. 252-5.

Based on Appendix Athereis little doubt thatD-Ltd. plays a handsn role in a wide
range ofD-Inc.’s dayto-day affairs. Wiat isparticularlystriking about Appendix A, howevas,
not simply the rangeof servies thatD-Ltd. agreed to provid®-Inc. Rather, it istheterms in
which D4.td. agreed to provide those servicés.broad, imprecise, unqualified languagelrno-
authorized Dktd. to, for instanceissue checks, manage bank accounts, foracasbudget, and
preparecontracts The Court does not belied&Inc. would have delegated thiype ofblank-
checkauthorityover and over agaito anotherentity unless itcompletely trusted that entitp
act inD-Inc.'s own best interests. In other words, llleguage of thagreemenbelies any sort
of idea thathe entities are operating at an arms length.

Additionally, in arguing thaD-Ltd. and Dinc. do not respect corporate boundaribg,
opposing parties highlight the degree to whizt.td. and D-Inc. share directors and officers.
The Court recognizes upont here that'overlapping officers and directors are intrinsic to the
parentsubsidiary relationship, and that they are not determinative as to whether theasylsidi
a mere department of the parent)’L.B. Equities, Inc. v. Ocwen Fin. Cord.31 F. Supp. 2d
544, 550 (S.D.N.Y. 2001) (internal quotations and citations omitted).

Here, however, it would be a substantial uesmation tosimply characterize the

12



leadeship of D-Ltd. and Dinc. as“overlapping.” In short save for two individuals who served
as both directors ad officers of D-Ltd. from late 2002 to early 2004, every single onef
Ltd.’s directors and officerasere also either directors or officers@finc. ECF No. 2524. To

be specific throughout Dktd.’s corporate existence, five of its seven directors were also
directors or officers oD-Inc.. Additionally, nineteen of its twentpne officers were also
officers ofD-Inc. Id.

With regard toD-Ltd.’s officers in particulara close examinatiomf lists that include
each officer'sjob title, start date, and end daeD-Ltd. and Dinc. is revealing. Id. Of the
nineteen officers thdd-Ltd. and Dinc. have had in common, all oféem have had the same job
title at both corporgons? For instance, the Chief Commercial Officerx_td. was also the
Chief Commercial Officer dD-Inc. Id. Moreover, wherofficers wouldretire or change oveat
D-Ltd., theywould alsg almost without exceptiometire or change oveat the saméime from
D-Inc. So, for instanceD-Ltd.’s first Secretaryasin office from 2004 to 2013, antie was
also the Secretary @-Inc. during the same time perio®-Ltd.’s second Secretary wdgenin
office from 2013 to 2015, antle was also the Secretary BFInc. during the same period-
Ltd.’s third Secretary wam office from 2015 to the present, ahe has also beed-Inc.’s
Secretary of during the same periodd. With only minor variations, his clockworktike
synchronization holddor every one of D-Ltd.’s officers—Chief Executive Officer, Chief
Financial Officer, Treasurer,Chief Commercial OfficerAssistant Treasuregtc. Id. Even
minor job title changes would take place across bathporations—-when the*Chief Financial
Officer and Treasurerfor D-Ltd. changedob titles tosimply the“Chief Financial Officey” he
underwent theexact same job title changethe same timat D-Inc. Id. The basiadea here is

that based on lists of officers @-Ltd. and Dinc., the officers of D-Ltd. were never really

4 There are two minor exceptions to this rufiee supraote 2 and accompanying text.
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changing out of their DAc. hats.

Finally, the Court turns to the sale of the coach bus at.is§be transaction took place
as follows:D-Ltd. contracted to sethe bus to Wells Fargo, a Canadian compavhichwanted
to payD-Ltd. in U.S. dollars. ECF No. 248 at 1 2622. Accordingly, Wells Fargo first
transferred the funds to one of @filiated bank entitiesn New York. Id. Critically, sinceD-
Ltd. does ot maintain a bank account in New Yoitkat affiliated entity then transferred the
funds toD-Inc.s bank accountn New York. Id. Through a “reconciliation procesd)-Inc.
credited those funds ©-Ltd. Id. D-Ltd. used this exact same procéssell eight other buses.
Id. at 1 22.

These transactions are further evidetitatD-Inc. and DLtd. were notrespectful of each
other’s corporate boundaries. In sh@tJnc.’s bankaccount wad-Ltd.’s bank account-even
outside companies understood that a depositDrlioc.'s account wasféectively a deposit into
D-Ltd.’s account.

In sum, based on the extenstighared servicésprovided byD-Ltd. to D-Inc. via the
Agreement on Intr&roup Servicesthe commonality in corporate leadershigtweenD-Inc.
and Ditd., and thdact thatD-Ltd. used Dic.'s bank account téacilitatethe transaction of the
bus at issue, the Court finds thBtLtd. and D-Inc. generally did not observe corporate
formalities. Accordingly, the second factor weighs in favode¢mingD-Ltd. and Dinc. alter
egos.

3. Control Over Operational Policies

The final factor is thedegree of control over the marketing and operational policies of
the subsidiary exercised by the parentBeech,751 F.2d at 122. So, for instance, aurts

commonly look for whether the paresétermines policy without interference by the subsidiary,
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runs the subsidiary’s dap-day affairs, andefers tothe subsitry as a branch or department
See id.Linde 262 F.R.Dat 144;NovelAire Techs., L.L.C. v. Munters Afo. 13 CIV. 472 CM,
2013 WL 6182938, at *9 (S.D.N.Y. Nov. 21, 2013).

Here, the Court turns back tthe Agreement on Intr&roup Services. Appendix A
provides thaD-Inc. will set the“[c]orporate strategy for the entire North American operations
ECF No. 2525 at12-13. In other wordsD-Inc. determinedthe policy forD-Ltd. Standing
alone, this is not a particularlynportantfact—it is well establishedhat a parent “may make
broad policy decisions for its subsidiaries” and such contdale$ not justify labelig a
subsidiary a ‘mere department’ of the parenRalmieri v. Estefan793 F. Supp. 1182, 1189
(S.D.N.Y. 1992).

Of greater importance B-Inc.’s delegationof its day+to-day affairs to D-Ltd.®> In the
prior subsection, the Court focused on the unqualified nature of the language of Appendix A;
here,it focuses morestraightforwardlyon the comprehensivarray of duties thabD-Inc. has
delegated td-Inc. In short,Appendix A shows that, in many wayd;Ltd. exists to runD-

Inc.’s dayto-day affars. Once agairD-Inc. authorized Dktd. to, among other thinggerform

its accountingfunctions, issuechecks, manage bank accounts, negotiate credit lines, prepare
financial statements, forecamtd budget, maintain computer software, prepare bid materia
competitive bids, condugtroduct sourcing, procesgarranty claimsand prepareand review
contracts. ECF No. 2525 at 12-13. Simply statedin terms ofD-Inc.’s dayto-day affairs, the

line betwee-Inc. and DLtd. appeardo beespecially hazy

s The Court observes that this case is somewhat different than the usual mere department or

alter ego casehere, there is no argument that the pawnitrols the dayto-day affairs of its
subsidiary, rather the argument is that the paregiving up controlof its own dayto-day affairs to
its subsidiary. This distinction is, however, irrelevant to the analysendhat the goal is simply to
determine whetheD-Ltd. and Dinc. are effectively the saen corporation for purposes of
jurisdiction.
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In further support of theatisfaction of thehird factor, the opposing parties point to two
facts that allegedly show th&-Inc. considers D:td. its branch or departmentFirst, an
environmental report prepared ID¢Inc’s parent, Daimler AG, refers tD-Ltd. as D-Inc.’s
“Mississauga plant.”2554 at 24. Additionally, D-nc. apparentlyused DLtd.’s Canada address
when corresponding with companies that were bidding on buses. ECF N5.a24B19. The
Court agrees with the opposing parties that these $agslement the idea thBx-Inc. simply
does not regard IDtd. as a separate enterprise.

In sum, the Court finds that the final factor in the analysis @i$sin favor of deening
D-Inc. and Ditd. alter egos for jurisdictional purposes.

Given tha three of the four factomseigh in favor offinding D-Ltd. to bethealter ego of
its New Yorkbased parenD-Inc., theCourt finds that it does have personal jurisdiction drer
Ltd. Accordingly, Ditd.'s motion to dismiss for lack of personal jurisdiction (ECF No. 248) is
DENIED.

[l Tarten’s Motion to Dismiss for Lack of Personal Jurisdiction

A. Background

According to the Amended Complaintartenis the shop thatnegligentlyrepairedthe
bus’s transmission prior to the crash. ECF No. 37 at 1 455562, 66. Tarten performed the
repair in CanadaShortly after the repaign July 21, 2011Rene Bisson (“Bisson”), a driver for
Farr's Coach Lines Limited (“Farr’'s Codghdrove the bus from Canada into New York state
with a number of passengers on board. Around Junius, New therkbus experienced problems
with its transmission anBisson pulled over to the side of the road. When Bisilsenattempted
to merge back ontthe highway—at this point in theearlymorningof July 22, 2014-Timothy

Hume crashed into the back of the bus.
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In terms ofpersonal jurisdictionTartenasserts that it has no significant contacts with
New York—it is simply a Canadian corporation that performed a repair in Canada. Mor¢over, i
asserts that iloes not perfan repais of vehicles in New York,t is not authorized to do
business in New Yorkt does not maintaioffices in New York,t does not have any New York
bankaccountsit does not pay taxes téew York,and itdoes not lease, own, or possess property
in New York. ECF No. 91- at 4-5.

Notably, prior to filing the present motion, Tartdited two motions to dismisall of the
claims and crossclaims asserted agairfsr ilack of personal jurisdictionECF Nos. 91; 94.In
a decision issued March 8, 2016, the Court denied these motions without prejudice, authorizing
Tartento file another motion after conducting jurisdictional discoveiume v. LinesNo. 12
CV-6378FPGJWF, 2016 WL 1031320, &21 (W.D.N.Y. Mar. 8, 2016)hereinafterHume 1|
2016 WL 1031320]. That discovery has now occurred, and the present motion issTarten
renewed motion to dismiss for lack of personal jurisdictiB@F No.278.

In its March 8, 2016decision the Courtprovided spedfic instructions tothe parties
assertingthat personal jurisdictiorexistsover Tarten. Those instructions are set forth below
along with theelevant legal standard.

B. Prior Decisiomand Legal Standard

This Courtexercises personal jurisdiction over the parties inraecwe with the law of
New York. SeesupraPart II.B. New York courtsgenerallyfollow two steps in analyzing
personal jurisdiction.See id. First, they determine whether juriction lies pursuant to New
York statelaw, and secondheydeterminewhether jurisdiction comports witie requirements
of federaldue processSeed.

Here,in its March 8, 2016 decision, the Coafteadyflatly deniedthatvarious grounds
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of personajurisdiction existover Tarten.Humell, 2016 WL 1031320, at *®1. It stated that
upon Tarten’s renewed motion, it would consider only one ground of jurisdictbrat *21.
That groundis set forth inSection302(a)(3) of theNew York Civil PracticeLaw and Rules
(“C.P.L.R."). Humell, 2016 WL 1031320, at *21 Section 302(a)(3) allowa court to exercise
jurisdiction over a defendant thatdmmits a tortious act without the state causing injury to
person or propertyithin the state” as long as one of the following two conditions are met: (i)
the defendant “regularly does or solicits business, or engages in any otl&epecourse of
conduct, or derives substantial revenue from goods used or consumed or services rendered, in
[New York],” or (ii) the defendant “expects or should reasonably expect the actvéo ha
consequences in [New York] and derives substantial revenue from interstateratiotel
commerce.” C.P.L.R. 8 302(a)(3Yhe Courtevenfurther limited the parties to subsecti@i,
which, simply statedestablishes a ground for jurisdiction over partles committortious acs
outside the state whileoth reasonablgxpectingthat suchacts will cause injury inside the state
andderiving revenuerbm international commercedumell, 2016 WL 1031320, at *21.

The Court went ono observe that New York courts have actually read in a requirement
to 8 302(a)(3)(ii)) sahat the provisioraccords with federal due proceskslumell, 2016 WL
1031320, at*18. Federal due processnly allows courts to exercise jurisdiction over a
defendant that purposefully avad itself of the privilege of conducting activities within the
forum Staté (Mclintyre Mach., Ltd. v. Nicastydb64 U.S. 873, 877 (2011) (emphaaddeq);
thus, New York courts similarly requireevidence of gourposeful New York affiliatignfor
example, a discernible effort to directly or ireitly serve the New York marRgtSchaadt v. T.

W. Kutter, Inc. 169 A.D.2d 969, 970 (3d Dep’t 1991) (emphasis added)gfdllowing passage

is how the Courtdescribed the concept of purposeful availmerthe context o8 302(a)(3)(ii)
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More importantly this passagesets forthwhy the parties opposing Tartéad at the time of the
March 8, 2016decision,failed in showing thatTartenpurpaefully availed itself of i.e. acted
towards,New York:

As New York courts have made clear. . reasonable foreseeability that
the act will affect New York is not enoudto satisfy § 302(a)(3)(ii)]
Kernan, 997 F. Supp.at 377; seeSchaadt 169 A.D.2d at 970. The full
requirement is a “foreseeability plus purposeful act” requiremi¢atnan

997 F. Supp. aB77. Accordingly, the parties opposing Tarten’s motions
must also show that Tarteommitted some purposeful act, or made some
“discernible effort,” that affected New YorkSchaadt169 A.D.2d at 970.

On the allegations currently before the Court, they have not done so. In
short, the parties have alleged that Tagerformed a service on a bus in
Canada. They have also alleged that Bisson, an employee of Farr’s
Coach, then drove the bus into Canada. However, while these allegations
may show that Tarten reasonably expected that the bus would travel to
New York, thg do not show thafTarten itselfcreated a purposeful
connection to New York. Rather, it wassonand Farr’'s Coachthat
created the purposeful connection to New York, and Tarten is simply
affiliated with Bisson and Farr's Coach as an aftermarket service
As the Supreme Court has made clear in the context of federal due
process, this sort of orstepremoved connection to the forum state does
not qualify as purposeful availment[.]

Humell, 2016 WL 1031320, at *1@&mphasis in original).

The basic idea here was thiae parties hadiailed in showing thafarten purposefully
acted towards New York. They had merely shown that Tarten‘ovesstepremoved from
purposefully acting towards New Yar&pecifically, Tarten servicedbus, and theman entriely
separate party-Bisson—unilaterally drove thatbus into New Yorkhereby creatingrarten’s
connectionwith New York. The Supreme Coultas made clear that suchiadirect connection
is simply not enough to support a finding of personal jurisdiction efereign defendant.See
Hanson v. Denckla357 U.S. 235, 253 (1958)The unilateral activity of those who claim some

relationship with a nonresident defendant cannot satisfy the requirement oft ceititathe
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forum Staté).

The Court, however, allowed the partiéanother try after jurisdictional discovery to
make gorima facieshowing that Tarten purposefully availed itself of New York lawd."at 21.
That of course is the present posture of this case with respect to Tarten.

Two additionalnotes must be made before turning to the new facts uncovered during
jurisdictional discovery First, this entire discussion takes place in the contextspkecific
jurisdiction as oposed to generdrrisdiction® Specific jurisdiction exists whethe defendant’s
purposeful act towards New York that forms the basis for jurisdicsi@sothe act that gives
rise to the disputeHelicopteros Nacionales de Colombia, S.A. v. H&l6 U.S. 408, 414.8
(“It has been said that when a State exercises personal jurisdiction over ardefersdauit
arising outof or related to the defendastcontacts with the forum, the State is exercising
‘specific jurisdiction’ over the defendari). In simple terms, it is not enough for the parties
opposingTarten to show that Tartgrurposefily acted towards New York iways thatare not
related to tke busthat crashed

Second, though the Coupteviouslyframed its discusen of purposefulavailmentin
termsof C.P.L.R. 8 302(a)(3)(ii), it madabundantlyclear that the concept is ultimatedy
requirenent under federal due processiumell, 2016 WL 1031320, at *21 (“Notably, the
purposeful availmentomponent requires an analysis under both the-domgstatute and due
process). In other words, purposeful availmentfisst and foremosta requirement undéhe

United States ConstitutiorGeeNicastrq 564 U.Sat877.

6 The Court has already ruled out general jurisdiction over Tarten, that is, juoiscieer the

defendant regardless of whether the acts that form the basis for jurisdiction acktcethtedispute.
Humell, 2016 WL 1031320, at *10. For reasons unclear to the Court, one of the parties opposing
Tarten’s motion, Hume, continues to make baseless arguments that Tartdje® & general
jurisdiction. ECF No. 280 at 11. As the Court implied in the clopaggraph of its previous
decision, it is close to sanctioning the parties for these types of arguments.
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C. Discussion

The renewedarguments by the parties attempting to show that personal jurisdiction exists
overTarten are set forth briefly below.

First, Hume has come forward with a variety of new facts which purpshaw Tarten’s
extensive contacts with New YorlEor example, & artenrepresentativ@as testified that Ten
employees frequently trawea into New York taservice vehicles ECF No. 280 at 4Tarten also
frequentlysold parts to New York customersd. This testimony is supported by an array of
Tarteninvoices showing that, indeed, from 2010 to 2014, Tamexe frequent service trips to
companies locatethroughoutupstate and downstate New York (ECF No.-330and it also
sold parts to companies across the gfa@F No. 2804). In 2011 alone, Tartehad more than
100 customers in New York. ECF No. 28@&t 5253. Generally speakindy Hume'’s telling
Tartenis a big, international comparyin 2014, approximately one fifth of its $6 million in net
revenue derived from international commerdbat frequently targeted New York. ECF No.
2808 at 11 56.

Bissonlargely reiterates these facts. Hgainstatesthat Tartenemployees frequently
traveled to New York to service vehicles and Taddd parts in New York. ECF No. 28l at
11, 16. Additionally, Bisson points out thataccording to a TartemepresentativeTarten
occasionally took referrals “for the repair of New York busdsl. at 12. FurthermoreBisson
assertsthat Tarten advertised ifgroducts and services ioublications distributed across the
United States and, more specifically, New YoitH. at 11, 16. Once again, the ideereis that
Tartenis an a big, international company that frequently targeted New York.

In evaluating tbse new facts, there is no doubt that Hume and Bisson have shown that

Tarten purposefully acted towards New York in various ways. Most notalbrten
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purposefully acted towards New York when its employees traveled into New Yorkvtoese
vehicles and Tarten purposefully acted towards New Yavken it sold vehiclgarts to New
York customers.

The problem, however, is that Bisson and Hume are attempting to estsyidisific
jurisdiction over Tarten. As statedn the discussion of the legal standasgecific jurisdiction
requires that the &evhich forns the basis for jurisdictioalsoberelated to the dispute at hand.
SeeHume 2016 WL 1031320, at *12[S]pecific jurisdiction . . . [requires that the] Plaiifis
claims . . . specifically ‘arise fronthe defendants-state activities.”) (citations omitted}ere,
Bisson and Hume have merelgt fortha variety of purposeful acts by Tartdrathave nothing
to do with the dispute at hand. Bisson and Hume do not at all assert, for ingtahdgrten
traveled into New York to perform a repain the bus that crasheat sold parts into New York
for the bus that crashedFor this reason, thearties have failed once again to makpriana
facie showing that Tarten purposefully availed itsedfthe privileges of conducting business in
New Yorkin a manner relevant to this cas&ccordingly, Tarten’s motion to dismiss for lack of
persaal jurisdiction must bgrantedwith respect tadhe claims asserted by every party except
ZF Friedrichshafen AG (“ZF;)which is discusseskeparatelypelow.

The Court makes one final observation with regard to personal jurisdiction over.Tarten
In New York state courtyarious passengers on the btlsat crashedave filed 35 separate
actions against many of the sametiparn this case, including TarterGee Alleyn®ickson et
al. v. Hume et al.CA20122255 (Sup. Ct. 2012). Tarten also moved to dismiss for lack of
personal jurisdiction in thosactiors. ECF No. 28B. In adecision issuedpril 19, 2016the
state court denied Tartenfotiors and thusletermined that itlid have personal jurisdiction

over Tarten. ECF No. 283 at 89. Thus the parties opposing Tartatternativelyargue that
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under principles of issue preclusion, this Court is effectively precluded from firttangt tloes
not have personal jurisdiction over Tarten in this case. ECF Nos. 280 at 3—7; 282 at T 9.

The opposingparties are correct that as a general matter, issue preclusion “bars parties
from relitigating issues that havéready been litigated and determined by a court in a prior
action” McGowan v. Schug¢iNo. 12CV-6557FPG, 2016 WL 4611249, at *9 (W.D.N.Y. Sept.
6, 2016). Moreoverfederal courtamust ‘afford the same full faith and credit to state court
judgments thatvould apply in the State’s own courtskremer v. Chem. Const. Corg56 U.S.
461, 463 (1982)citing 28 U.S.C § 1738).Accordingly, in basic termsthe doctrine ofissue
preclusion applies with full force when the prior action was in state courtthadsubsequent
action is in federal court.McGowan 2016 WL 4611249, at *9.

The Courtdeclines howeverto apply issue preclusidn this instance As the Court has
made clegrthe United States Constitutiammly allows courts to exercise specifigrisdiction
over a defendant that “purposefully availsself of the privileges of New York in a manner
related to the dispute at hanNicastrg 564 U.S.at880. In the state court decision, therenis
discussion or application of this constitutiomafuirement-the state court found that it had
jurisdiction over Tarten based on the facts thatit((fyas reasonably foreseeable to Tarten that
the bus it repaired would enter New York, and (2) Tahaat contact with New York thatare
not related to the bus that crashed. ECF No-2&t 3-10. Once again, these facts are simply
not enoughto satisfythe requirements of federal due proces&ccordingly, he state court
decision with regard to Teen is constitutionally infirm This Courtneednot give preclusive
effect toa constitutionally infirm judgment.SeeKremer v. Chem. Const. Coypl56 U.S. 461,
482 (1982)“A State may not grant preclusive effect in its own courts to a constitutiomidiy

judgment,and other state and federal courts are not required to accord full faith aidared
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such a judgmeriy.

D. ZF's Argument Regarding Tarten’s Waiver of Jurisdictional Objections

Finally, the Court addresses an argument that is uniquely asserted, naher
defendant in this caseBased on the Amended Complaint, ZF is the designer and manufacturer
of the bus’s transmission. ECF No. 879 48. In short, ZF argues that Tarten has waived its
jurisdictional objection as to ZF’s crossclaims againstefia ECF Nos. 136; 152.

A brief procedural background is necessary to assess this argument. In Tarssves
to Hume's Amended Complaint, Tarten asserted crossclaims for contribution and
indemnification against multiple parties, including ZF. ECFE Hbat § 39. ZF responded with
its own crossclaims for contribution and indemnification against Tarten. ECF Na.{8B4+#

49. Tarterthenfiled ananswerto ZF's crossclaimsnd, critically,did not asserthe defense of
lack of personal jurisdictiomn that answer ECF No0.66. In asubsequentnotion, Tarterthen
movedto dismiss all crossclaims asserted against it, including ZF's crossclamisack of
personal jurisdiction. ECF No. 94The pending motion is, of course, the renewed version of
that motion following jurisdictional discoverfe CF No.278.

With this backgroundin mind, ZF’'s waiver argument is as follows: écause Tarten
asserted crossclaims against ZF before ZF asserted claims against Taenhdamaived any
personal jurisdiction defense it has to ZF's crossclaimslin other words, “ace jurisdiction is
invoked, it cannot be dem¢ Tarten invoked the Court’s jurisdiction by filing crossclaims
against ZF, so it cannot now argue that the Court lacks jurisdiction over the crossblzidF
filed in return. ECF No. 152 at 1.

In support of this argument, ZF citéew York state case law ECF No. 136 at-2.

This case law indeed stands for thhegmsition that when onéefendant affirmatively asserts a
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crossclaim forapportionment of liabilityagainst anothedlefendant—as Taten appears to have
done hereagainstZF—that first defendant waivess personal jurisdiction defense against the
second defendantSee Bartley v. Reedmar86 A.D.2d 820, 8211st Dep’'t 1982). The Court
previouslyasked for anéccepted further briefing ahis waiver argumentECF Nos. 256; 257;
261; 262; 269; 272.

The Court now believes there is a simpler and more appropriate wadsakavith the
issue It is axiomatic thaffor a federal court sitting in diversity jurisdictiowhen an issue is
covered by dvalid” Federal Rule of Civil Procedurthe court must apply that rulddanna v.
Plumer, 380 U.S. 460, 471, 47A4965). The issuehere once againis as follows: Has Tarten
waived its defense of personal jurisdiction with regard to ZF's crossclaimg® 12(h) of the
Federal Rules of Civil Procedure is direably point and provides a straightforward answer: Yes.
Rule 12(h)dictatesthat “a party forfeits its defense of lack of personal jurisdiction by failing
timely to raise the defense in its initial responsive pleadin@ity of N.Y. v. Mickalis Pawn
Shop, LLC 645 F.3d 114, 134 (2d Cir. 201(jting Fed. R. Civ. P. 12fh Here, Tarterfailed
to timely raise the defense of lack of personal jurisdiction in its initial responsivdipdeto
ZF's crossclaims.ECF No. 66. Based on Rule 12(h), that is the end of the makaaten has
waived the defense of lack of persopalsdiction as to ZF's crossclaimsThere is no need to
wade into state law about whether a party waives its jurisdaitideferse by affirmatively
asserting crossclamsn

The Court provides two final observations. Fiestfederal court may only appthe
federal rulein such cases the rule is “valid.” See Hanna380 U.S. at 474 By “valid,” courts
essentially mean that the rule “regulates matters which can reasonably be classified as

procedural’as opposed to substantiv&urlington N. R. Co. vwWoods 480 U.S. 1, 8 (1987)
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There can be no real doubt that Rule 12 generally, and Rule d@bifically, areprocedural
and thus‘valid.” Notably, the Supreme Court hfasind thateverysingle Federal Rule of Civil
Procedure ihas ever examined to be procedural,ahds, valid. SeeRetained Realty, Inc. v.
McCabe 376 F. App’x 52, 561.1 (2d Cir. 2010) Rule 12is no different—its purpose is to
“expedite and simplify the pretrial phase of federal litigationC. Wright & A. Miller, 5B
Federal Padice and Procedure 8§ 1342d ed.2004). More specifically,Rule 12(h) is also self
evidently procedurain having as its purpose tHevoidance of tim&onsuming, pieceneal
litigation of pretrial motions” Id. at § 1391 (citations omitted)Accordingly, this Courtfinds
that Rule 12(h) is valid and thus applies it to this situation.

Second, the Court observes thatre than a yeaafter filing its original answerto ZF's
crossclaimsTarten moved to amend its answer. ECF No. 1Tarten’sproposed amended
answer includesunsurprisinglya personal jurisdiction defense. ECF N@5-=2 at 2. United
States Magistrate Judge Jonathan W. Feldman has held Tarten’s motion toirameeygance
pending this decision. ECF No. 196.

To the extehTarten ismovingto amend its answer so that it would fexte the problem
set forth above-that is, waivingits personal jurisdiction defense Hailing to include it in its
original answerthat motion is futile. Rule 12(h) again is directly on pointrhe It provides
that a party waives its defense of lack of personal jurisdiction if it fails tdutiecit in a
responsive pleadingr in an amendment allowed by Rule 15(a)(1) as a matter of cbuFs.
R. Civ. P. 12(h)(ii) (emphasis added)he effect of this italicized language is that a party has
only a verylimited way to cure the problem of failing to include a personadgiction defense
in its originalanswer. In shorthe party can amend its answer “as a matter of cgurssaning

thatthe party can amend its answer within “21 days after serving it.” FedvRPCi5(a)(1).
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Here, Tartens trying to amend its answer more than a year after serving it (ECF Na$.466
175). Accordingly, even if Tarten werpermittedto amend & answerso that itincludesa
personal jurisdiction defens#)is would not cure the problenhere—its personal jurisdiction
defense with respect to ZF’s crossclaims would still be wafived.

In sum, Tarten’smotion for lack of personal jurisdiction with respect to all claims and
crossclaims asserted agains{RICF No. 278), with thenotableexception of the crossclaims
asserte@gainst it by ZF, is GRANTED.

V. Forum Non Conveniens

A. Backgound

In their motiors to dismiss for lack of personal jurisdictignD-Ltd. and Tarten
alternatively argue that this entireti@n should be dismissed éorum non conveniengrounds.
ECF Nos. 24& at 2526, 2782 at42. D-Ltd. and Tarterhavealsomade thisargumentin past
jurisdictional motions ECF Ncs. 522 at 15-22; 724; 822; 9141 at 16-23; 93-1; 94-1.
Additionally, Setrahas“incorporate[d] by referencethe forum non convenierargumentn one
of its own motiongo dismiss ECF No. 73-kt 15-16.

The Court has thus far held off on ruling on theum non conveniersrgument noting
in prior decisions that it would decide the issue after the parties conductedcjiomsdi
discovery. Hume | 2015 WL 5773632, at *9Hume I 2016 WL 1031320, at *8. It is now
ready to decide the issue.

Generally speaking, the “purpose of doyum non conveniengquiry is to ensure that
the trial is convenierit Piper Aircraft Co. v. Reynat54 U.S. 235, 256 (1981 Accadingly, D-

Ltd. and Tarterargue that &anadian curt would be a more convenidiorum for a variety of

! The Court observes that Tarten’s proposed amended answer includes a variety of other

additions not related to the personal jurisdiction defense. Accordingly, this decisa@iraisienial of
Tarten’s motion to amend (ECF No. 175) as futile; that motion is still pending beforeReldgen.
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reasons, including that four of the parties in the case are Canadian, the waiheggidient repair
of the bus took place in Canada, and Plaintiff Hume is not even a residéetvoyork. ECF
Nos. 52-2 at 15-22; 91-at 16-23.

Bisson, neanwhile, raises the point that in the parallel New York gpateeeding
instituted by various bus passengéhe statecourt already decided this issue. ECF No.-2&it
3-7. In thatproceeding Tarten andD-Ltd.® alsomoved to dismis®n the basis oforum non
conveniens.On January 15, 201%e state court rejected th@um non conveniergrgument
and thus denied the motion. ECF No. -38at 2122. Accordingly, Bisson argues that under
principles of issue preclusion, the parties are precluded from relitigatingotben non
conveniensgssue in this caselhe legal standard for issue pnesion is set forthoriefly below.

B. Legal Standard

Issue preclusionindeed bars parties from relitigating issues that have already been
litigated and determined by a court in a prior actieeConstantine v. Teachers Col448
Fed.Appx. 92, 93 (2d Cir. 2011). In the contextldd federal courboking to a prior state court
judgment, the federal countust give the same preclusivdest to that judgmentas would be
given. . . under the law of the [s]tate in which the judgment was rendef&dRoumelos v.
Coughlin,88 F.3d 56, 59 (2d Cir. 1996) (citing the Full Faith and Credit Statute, 28 U.S.C. §
1738). In other words, this Court looks to New York law to determine whether issue jpreclus
applies here.

Under New York law, issue preclusion has three elements: (1) the same issaes@as r
in both proceedings; (2) the issuas actually decided, and necessary to that decision, in the
prior proceeding; and (3) the plaintiff had a full and fair opportunity to coritesssue in the

prior proceeding. SeeMcGowan v. Schu¢kNo. 12CV-6557FPG, 2016 WL 4611249, at *9

8 Setra is also a party in the state court action.
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(W.D.N.Y. Sept. 6, 2016). flall three elements are met for an issue, ppheties may not
relitigatethe issue in question a subsequent action. These three elements are discussed below
with respect to théorum non convenienssue

C. Discussion

1. Samdssue

The first element requires that the same issue was raised in both prosedding, a
review of the state court decision makes clear that the istiue same in both proceedingbhe
state court explicithstatedthat Tarten and-Ltd. filed their motion pursuant to CPLR 327(a),
or what we refer to as . . . forum non conv[enjén€£CF No. 2813 at 21 Furthermore, &sed
on the state court decisiohappears that Tarten abdLtd. have set fortlsubstantialljthe same
arguments in both actiondd. at 21-22. Finally, courts are in agreement thht legal analysis
would be thesame in both courtsSeePeters v. UBS AGNo. 13 CIV. 3098 PAC, 2014 WL
148631, at *3 (S.D.N.Y. Jan. 15, 2014jf'd, 588 F. App’x 57 (2d Cir. 2014)¥Courts consider
the New Yak law of forum non convenierts bevirtually identical to the federal law.”) (internal
guotations, alterations, and citations omitted).

Accordingly,it is clear that the first element of issue preclusion is satisfied.

2. Issues Were Actually Decided by Prior Court and Necessary to Decision

The second elemermif issue preclusion requires thiie issueor issues weractually
decidedby the prior court andecessaryo that decision

Here there is no doubt that eéhstate court actually decided tfeeum non conveniens
issue. After setting forththe relevant facisthe state court straightforwardtyled as follows:
“[T]here does not appear to be a more appropriate forum than New York. Therefore, for the

reasonsstated above, the motion b®-Ltd.] and Tarten pursuant to CPLR 327(a) are denied.”

29



ECF No. 281-3 at 21-22.

Additionally, the state court’s determination weecessaryo its ultimate desion not to
dismiss theaction. In other wordsthe determinatiorwas certainly noticta—if the the state
court came out differently on th®rum non convenienssue, the action would have been
dismissed.

Accordingly, the second element of issue preclusion is satisfied.

c. Full and Fair Opportunity to Litigate

Thethird element requires that the plaintiff had a full and fair opportunity to contest the
issue at the prior proceeding.In making this determinatiorthis Court must consider the
“realities of the prior litigation, including the context and ofttiecumstances which may have
had the practical effect of discouraging or deterring a party frolly fitigating the
determination which is now asserted against.’hilRyan v. N.Y. Tel. Co62 N.Y.2d 494, 501
(1984)(internal quotations, alterations, acithtions omitted).Notably, “the party against whom
the doctrine is asserted bears the burden of showing the absence of a full apdddunity to
litigate in the prior proceeding.Colon v. Coughlin58 F.3d 865, 869 (2d Cir. 1995).

Here, Tarten ah D-Ltd. and have not at all asserted that they were deterred or
discouraged from fully litigating theerum non conveniernissue in state courtAccordingly, the
third element of issue preclusion is also satisfied.

In sum, Tarten,D-Ltd., and Setra arerecluded from relitigating thdorum non
conveniensissue in this case. Thus, thenotions to dismiss on the basis dérum non
conveniengECF Nos. 52; 72; 73; 82; 91; 93; 94) &ENIED.

V. Conclusion

For the reasons above, the Court makes the following determinations. DFirtst,’s
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motion to dismiss for lack of personal jurisdiction (ECF No. 248) is DENI&E&cond;Tarten’s
motion to dismissfor lack of personal jurisdiction with respect to all claims and crossclaims
asserted against it (ECF No. 278), with the exception of the crossclaimsedsgginst it by ZF,

iIs GRANTED,; conversely, Tarten’s motion to dismiss ZF’s crossclaims NIBE. Third, all
motions to dismiss on the basisfofum non convenien&CF Nos. 52; 72; 73; 82; 91; 93; 94).

are DENIED

IT IS SO ORDERED.

Dated: November 3, 2016

Rochester, New York ﬁ Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court
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