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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JACQUELINE LEE AMAN,

Plaintiff,

DECISION AND ORDER

12-CV-6520L
V.

CAROLYN W. COLVIN, Acting Commissioner of
Social Security,

Defendant.

Plaintiff appeals from a denial of disability benefits by the Commissmin®ocial Security
(“the Commission&). The action is one brought pursuant to 42 U.8§405(g) to review the final
determination of the Commissioner.

On September 28, 2009, plaintiff, then 48 years old, filed applications dabildy
insurance and Supplemental Security Incoh8S(’) benefits under Title Il of the Social Security
Act. Plaintiff alleged an inability to work since August 1, 1996, due to dsiore and psychosis.
(T. 113). Her application was initially denied. Plaintiff requested argganhich was held on
March 3, 2011 before Administrative Law JudgalJ”) Michael W. Devlin. (T. 12). The ALJ

issued a decision on April 5, 2011, concluding that plaintiff was not disabled und8odla

! Plaintiffs complaint names former Commissioner of Social Security A#ich. Astrue as the defendant.
Carolyn W. Colin, the current Acting Commissioner, automatically is substituted as theddefgrursuant to Fed. R.
Civ. P. 25(d)(1).
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Security Act. (T. 122). That decision became the final decision of the i@issioner when the
Appeals Council denied review on August 7, 2012. (T. 1). Plaintiff now appeals Hiagm t
decision. The Commissioner has moved (Dkt. #6), and the plaintiff has avoed (Dkt. #8) for

judgment on the pleadings pursuant to Fed. R.wc. 12(c).

DISCUSSION

Determination of whether a claimant is disabled within the meaning of thd Seciarity
Act requires a fivestep sequential evaluatiolkeeBowen v. City of New Yqrk76 U.S. 467, 470
71 (1986). See20 CFR88404.1509, 404.1520. If the ALJ conckgdthat the claimant is not
engaged in substantial gainful employment and suffers from a severe immpaliethen examines
whether the claimaig impairment meets or equals the criteria of those listed in Appendix 1 of
Subpart P of Regulation No. 4. If the impairment does so, and has continued for thel require
duration, the claimant is disabled. If not, analysis proceeds and the Athidetethe claimaid
residual functional capacity'RFC’), which is the ability to perform physical or metal work
acivities on a sustained basis, notwithstanding limitations for the tefleenpairments. See20
CFR 8404.1520(e), (). If the claimastRFC permits him to perform relevant jobs he has done in
the past, he is not disabled. If not, analysis proceeds to the final step, and the lifisdentse
Commissioner to show that the claimant is not disabled, by presenting evidemresuaatimg that
the claimant‘retains a residual functional capacity to perform alternative substantifillgaork
which existan the national econoryn light of his age, education, and work experierSee Rosa
v. Callahan 168 F.3d 72, 77 (2d Cir.1999%uoting Bapp v. Bower802 F.2d 601, 604 (2d

Cir.1986). See als@0 CFR8404.1560(c).



The Commissionés decision that glaintiff is not disabled must be affirmed if it is
supported by substantial evidence, and if the ALJ applied the correct legal staSdaiisU.S.C.

8 405(g); Machadio v. Apfel276 F.3d 103, 108 (2d Cir.2002). Substantial evidence is defined as
“more than a mere scintilla. It means such relevant evidence as a reasonable mind might accept as
adequate to support a conclusionRichardson v. Peralest02 U.S. 389, 401 (1971) (quoting
Consolidated Edison Co. v. N.L.R.B0O5 U.S. 197, 229 (1938)).The Court carefully considers

the whole record, examining evidence from both sidlesause an analysis of the substantiality of
the evidence must also include that which detracts from its weighgjada v. Apfell67 F.3d 770,

774 (2d Cir. 1998)quoting Quinones v. Chated 17 F.3d 29, 33 (2d Cir.1997). Nonethelégss

not the function of a reviewing court to deca novowhether a claimant was disabledVielville

v. Apfe] 198 F.3d 45, 52 (2d Cir.1999).Where the Commissiorierdecision restsn adequate
findings supported by evidence having rational probative force, [this CourthatiBubstitute our
judgment for that of the Commissiorieveino v. Barnhart312 F.3d 578, 586 (2d Cir.2002).

ALJ Devlin's decision recites detailed findingsfact and recites the bases upon which they
rest. Upon careful review of the complete record, | believe that the AL&dbé correct legal
standards, and that his finding that plaintiff is not totally disabledippsted by substantial
evidence.

After initially concluding (solely for purposes of plaint#f application for disability
insurance benefits) that the plaintiff had not suffered from an impairment prior wateetast
insured, the ALJ proceeded to examine plaistiipplication for SSI He summarized plainti
medical records, particularly with respect to depressive disorder andyadiserder, which he
determined together constituted a severe impairment not meeting or @@uigdied impairment. |

believe the evidence suppottte ALJs conclusion that plaintiff, then a forgyght year old woman



with a limited education and past employment as a waitress and house cleanest togaly
disabled, due to the ALg finding at step five that several positions existed in the ecptioat

plaintiff could perform, including laundry laborer and industrial cleaner.

l. Plaintiff 's Exertional Limitations

In determining plaintifs RFC, the ALJ considered the medical record with regard to
plaintiff’s exertional limitations, which incled treatment notes for low back pain, nausea, fatigue
and headaches, without any evidence of resulting limitations. Based on this evitienALJ
determined that plaintiff retained the RFC to perform a full range of wolketeational levels. |
find that this determination is supported by the substantial evidence cited byJthaend plaintiff

does not appear to take issue with this portion of theAdgtermination.

Il. Plaintiff 's NonExertional Limitations

In assessing plainti§ nonexertimal limitations, the ALJ explicitly applied what is
generally referred to as thepecial technigué,prescribed for the evaluation of nrerertional
impairments in adults at Steps 2 and 3 of the’ &lahalysis. The special technique requires an ALJ
to asess four categories of functionalityactivities of daily living; social functioning;
concentration, persistence, or pace; and episodes of decomposib6.F.R.88404.1520a(c)(3),
416.920a(c)(3). Impairment in the first three categories must kedas*‘none, mild, moderate,
marked or “extremé; and the number of episodes of decomposition must be rankadras one,
two” or “three or moré. The ALJ must document his analysis of the process in ordeeflect
application of the technique, and. must include a specific finding as to the degree of limitation in

each of the functional areas.Kohler v. Astrug 546 F.3d 260, 266 (2d Cir. 2008) (internal



guotations omitted). A finding dimild” or less in the first three categories, coupldth & finding

of “noné in the final category and the absence of contrary evidence, directs the conclus#on tha
claimants mental impairment isot severe. 20 C.F.R404.1520a(d)(1). If the finding indicates a
greater degree of limitation, tlestaimant will be deemed to have a severe mental impairment, and if
that impairment neither meets nor equals a listed impairment, the ALJ will procgetrmine the
claimants RFC. 20 C.F.Rg404.1520a(d)(3).

Applying the special technique, the ALJ eletined that plaintiff was mildly restricted in
activities of daily living, had moderate difficulties in social functioniegperienced moderate
difficulties in concentration, persistence or pace, and had experienced onlytameampreciable
episodes of decompensation, triggered by failure to take prescribed tmedica (T. 17).

Concluding that plaintifs severe mental impairment did not meet or equal a listed
impairment, the ALJ proceeded to Step 4 of the analysis, the determination dff jsl&HC, and
based on consideration of plaintfftreatment records, opined that plaintiff had the RFC to perform
work at all exertional levels, with the following nonexertional limitatioasiity to understand,
remember and carry out simple instructiomsl @aasks, ability to interact appropriately with- co
workers and supervisors on a consistent basis, ability to work in proximity to botaaounction
with coworkers, little or no contact with the general public, ability to susafficient and
conceiration and focus up to two hours at a time, and ability to maintain regular anducantin
employment, eight hours per day, five days per week, or an equivalent schedule.

Initially, Plaintiff contends that the ALJ erred when he found, in connectiom ket
application for disability insurance benefits, that she had not suffered fromi@ityedeterminable
impairment prior to June 30, 1998, the date she was last induned that the ALJs determination

in this regard is supported by substantial evidence. The record reflactiutimg the insured



period, plaintiff was seen intermittently by a mental health therapistyKathnita {Granitd).

Granita began treatnplaintiff in 1996, and observed that plaintiff experienced psychological
difficulties only when she failed to take prescribed medication, and that fplaedi otherwise
“made a lot of progressaddressing her initial diagnoses of anxiety, depression and paranoia. (T.
436, 48183). Notwithstanding the fact of plaintéf diagnoses, there is no evidence of record
suggesting that plainti$ depression, anxiety and/or paranoia were severe or expected to last more
than 12 months, let alone that they rendered her disabled. To the contrary, the recstd thajge
plaintiff’s treatment and medication were highly effective in mitigating plamtgymptoms.
Granita summarized her treatment history with plaintiff by stating tkdfient] decompensates
when she stops meds. Once she starts meds again she quickly recovers and bediymels] fu
competent and capablel 996 was [the] first time she presented: last presentation was 9/09 and case
closed 7/10 after several months of no mental health i88(€s.482).

Plantiff also contends that the ALSIRFC finding is not supported by substantial evidence,
and thus formed an inaccurate basis upon which the VE could testify. Firstffdaggests that it
was“internally inconsistefitfor the ALJ to have found that the plaintiff could interact appropriately
with coworkers, and that she could wdrik proximity to but nbin conjunction with coworkers.

(T. 18). 1 find that this RFC is not internally inconsistent, and the record supper&Lds
conclusion that plaintiff could relate appropriately to coworkers and workoxinpity to them,

while nonetheless avoiding work undertaken in conjunction or combination with coworkers

2 To the extent that plaintiff claims that the ALJ make insufficient effortsbtaimrecords from Livingston
County Mental Health, the facility at which plaintiff allegedly treated with Grattitare is no evidence that any
additional records remained to be produced. The Commissionernfpanade repeated attempts to determine
whetherthe facility had additional records, and on or about November 30, @088ijta informed the Social Security
Administration that the treatment history summary she had sent waatahthwas able to produce, and that she had
nothing more to add. In aitidn to that summary, the record contalBsanitds mental health RFC assessment for
plaintiff, which also purports to summarize plaingftreatment history. In short, it appears that the Commissioner
obtained all that there was to obtain, and plistcontentions that more records existed, or that such records, if they did
exist, would have supported her claim of disability, are wholly speceiativ

6



Plaintiff also faults the ALJ for failing to give controlling weidiat the opinions of B
Christine Ransom, a consulting physician who examined plaintiff in connectibnawprior
application for Social Security benefits, and Dr. H. Tzetzo, a reviewing pdaysitio submitted a
report in connection with that earlier applicatforiThese physicians had no ongoing treatment
relationsip with plaintiff and did not render opinions concerning plaitgiffmitations during the
time period relevant to her instant applications for benefits, and as sudh,Xheas under no
obligation to afford them controlling weight. In any event, neitteetor opined that plaintiff was
disabled, and the RFC as determined by the ALJ is generally consigtemteir opinions. (T.
290-293, 294310).

Finally, plaintiff maintains that the ALJ failed to properly assess hélilxliey and/or that
of her husband, who also testified at the hearing, and thus failed to grant sufficigit \ei
plaintiff’s subjective complaints of disabling depression and anxiety, including diffiealtyn the
house and inability to maintain friendships, which allegedly rendered her teabavorking with
or near others. As the ALJ noted, however, the testimony by plaintiff and her husband Wed she
virtually inactive and immobile, and unable to maintain relationships witlsotivere inconsistent
with plaintiff's slf-reports of leaving the house nearly every day to grocery shop or perform other
errands, and her engagement in cooking, cleaning, driving, home decorating and sjpeediitt) t
family. In fact, in describing the basis foer opinion that plaintifs mental health issues posed no
limitations whatsoeverGranita cited plaintifs reported activities of daily living‘has been
working as a waitress often cares for grandchildren for extended lengths of #irakops often,

drives self for shopping andl §ppointments], decorates home often, was caring for ill mother.

3 70 the extent plaintiff is seeking the reopening of her prior applicatiosiictorequest has been made on the
record, and plaintiff has made no showing that the Court has the gutbayiaint such relief.



(Tr. 481). The interpersonal and social limitations plaintiff and her husband ddsisriéso
inconsistent with observations by plairisfftreating and examining physicians that shes w
consistently cooperative, wallessed and groomed, and that her social interactions were pleasant
and entirely appropriate. (Tr. 260, 4389).

Overall, I find that the record simply does not support plaistdfaim of total disability. As
such | concur with the ALJ and conclude that there is substantial evidence to support his
determination of plaintifs residual functional capacity. There is no dispute that the positions
identified by vocational expert Julie Andrews at the plaistitieamg — laundry laborer and
industrial cleaner are consistent with this RFC, as well as with plairgtifage, educational

background and past work experience. As such, | find no reason to modify tisedatiion.

CONCLUSION
The Commissionés motion forjudgment on the pleadings (Dkt. #6) is granted, and
plaintiff’s cross motion for judgment on the pleadings (Dkt. #8) is denied. The Commissioner

decision that plaintiff was not disabled is in all respects affirmed, armbthplaint is dismissed.

b i

DAVID G. LARIMER
United States District Judge

IT IS SO ORDERED.

Dated: Rochester, New York
September 11, 2014.



