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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
TYRONE HOUSTON,
Plaintiff, Case # 13V-6594+PG
V. DECISION AND ORDER

MICHAEL SHEAHAN, et al.,
Defendants.

INTRODUCTION

Pro se Plaintiff Tyrone Houston, an inmate confinedSahg SingCorrectional Facility
brought this action pursuant to 42 U.S.C. § 1983 basailleged violations of his civil rights
while he wasconfinedat Five Points Correctionahtility. ECFNo. 1.

On March 6, 2019, the Court granted Defendant Mewar’s summary judgment motion and
dismissed this case. ECF No. 12efore the Couris Plantiff’'s motionfor reconsideration of
that decision pursuant to Federal Rule of Civil Proce@80(b). ECF No0.126. Plaintiff has also
objected to Defendant’s Bill of Cost&CF Ncs. 125, 127.

For the reasonshat follow, Plaintiffs notion for reconsiderations DENIED and
Defendant’s Bill of Costs is GRANTED in full

DISCUSSION

Motion for Reconsideration

A court, in its discretion, can rescind or amend a final judgment or drgerto (1)
mistake, inadvertence, surprise, or excusable neglect; (2) tkseiyvered evidence thabuld
not have been discoveradth reasonable diligencé3) fraud, misrepresentation, or misconduct
by an opposing party; (4) a vgudgment; (5)asatisfied or discharggddgment or (6) any other

reasorjustifying relief. Fed. R. Civ. P. 60(b).
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“Such a motion is generally not favored and is properly granted only upon a showing of
exceptional circumstanceand “should not be granted where the moving party seeks solely to
relitigate an issue already decidedKroemer v. Tantillo, 758 F. Appx 84, 87 (2d Cir. 2018)
(quotation marks anditation omitted (summary order) Where a motion “for pogudgment
relief merely [seeks] to relitigate issues already decided,” it “plainly Ja®slemonstrate the
exceptional circumstances that could merit the exercise of the district couctstidis to grant
relief from its pror decision.” Id. (quotation marks omitted).

Here, he Court granted summary judgment because it found that Plaintiff had only
established mere disagreement over the proper course of dental tre&laieniff argues thathe
Courterredwhen it madehis finding by overlooking new dental records mentioimeais August
and November 2018 correspondenB£F N0.126 at 2see ECF Ncs. 121, 122.

Plaintiff seems to assert that his claim was not merely disagreement over treatment because
Defendantefusedo fill cavities in his otherteeth wherhe declinedhe extraction othe diseased
teeth.Cf. Harrisonv. Barkley, 219 F.3d 132, 136 (2d Cir. 20QQ)T] he refusal to treat an inmése
tooth cavity unless the inmate consents to extraction of another diseased tootlitesnatit
violation of the Eighth Amendmeit But the Court found no indication in the record that
“subject to his] consent to undergo an unwanted medical procgdBtaintiff was conditionally
denied treatment aftdegenerative dentabndition. Id. at 137.

Contrary tdPlaintiff's assertionhiscorrespondence from August and November 2018 does
not present newhdiscovered evidencmdicating that Defendant wadeliberatéy indifferert.

ECF No.122. Moreover, th Court receivedhibse letterswell beforeissung its Order granting
summary judgment Plaintiff is not entitled to relief under Rulé0(b) because héias not

demonstrated that there has been a mistake, inadvertence, surprise, excgsatileoneewly



discovered evidenceFinally, there isno record evidenc® support Plaintiff's contention that
defense counsel “maliciously altered” Plaintiff’'s dsjiion testimony.

Accordingly, for all the reasons stated, the Court denRgintiff's motion for
reconsideration.
. Bill of Costs

Plaintiff also objectso Defendant’s Bill of CostéECF No0.125),which reflectsa $583.50
fee for Plaintiff's depositiontranscripts arguing that defense counsel “maliciously altered” or
falsified his testimony and the fadts this case.ECF No0.127. The Court finds tha®laintiff has
not sustained his burden of establishing that the cost requested shdddam@trded.

“[C] osts—other than attorneg fees—should be allowed to the prevailing party” unless “a
federal statute, [the Federal Rules of Civil Proceduned court order provides otherwisd~éd.
R. Civ. P. 54(d)(1). “[S]uch an award against the losing party is the normal ruleidtai civil
litigation, not an exception.”Whitfield v. Scully, 241 F.3d 264, 270 (2d Cir. 200Xitation
omitted.

“A judge or clerk of any court of the United States may tax as costs.{llees for printed
or electronically recorded transcripts necessarily obtained for use icafiee” 28 U.S.C. §
1920(2). The Court’'s “Guidelines for Bills of Cosfs located on the Court's website
(http://www.nywd.uscourts.ggydescribeshe supporting documentation needegen seeking
deposition transcript cost&ee also Loc. R. Civ. P54(d), (e), (9).

Here, it cannot be disputédat Plaintiff sdeposition testimony was “necessarily obtained
for use in the case” since it was submitted as gfabefendaris summary judgmennotionand

the Court cited it in it©rdergranting the motion.Therefore it is a properly taxable cosSee



Hassan v. City of Ithaca, No. 6:1tCV-06535 (MAT), 2016 WL 4430604, at *1 (W.D.N.Y. Aug.
21, 2016).

The Courtalsofinds thatPlaintiff hasnot carriechis burden of showing thatis cost should
not be imposedSee, e.g., Whitfield, 241 F.3d at 270As stated abovelaintiff accuses defense
counselbf altering his deposition but does not indicate Hasvtestimony was altered’he Court
finds nofactual supporfor this claim, which is based drlaintiff's conclusory andunsworn
statemerd.

Consequently, the Court finds no basis to deny Defendant’s Bill of Costs.

CONCLUSION

Plaintiff's motion forreconsideratioECF No. 126)s DENIED, and Defendant’s Bill of
Costs(ECF No. 125)s GRANTED in full. The Qerk of Court will amend the judgment in this
cas to include the $583.50 in costs.

IT IS SO ORDERED.

Dated: Augusfi3, 2019 O
Lt

Rochester, New York i
FRA P.(B%fﬂQCI,JR.
ef Judge

United States District Court




