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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
TONYA M. HALL,

Plaintiff,
Case #14-CV-6059FPG

DECISION AND ORDER

COUNTY OF ONTARIO,

BRIAN D. DENNIS in his official and
individual capacities, and

TERENCE CORDON in his official and
individual capacities,

Defendants.

INTRODUCTION

Plaintiff Tonya Hallbrings thisaction under 42 U.S.C. § 1983, alleging that Defendants
County of Ontario, Assistant Ontario County District Attorney Brian D. Denmid,@ntario
County Deputy Sheriff Terence Cordoralicioudy prosecuted her, and in doing so, violated her
rights under theFourth, Fifth, and Fourteenth Amendments to the @@&hstitution as well as
under the New York State Constitutio'=CF No0.13. Defendanthave moved to dismiss the
AmendedComplaintunder Federal Rule of Civil Procedure 12(b)(&)guing that Plaintiff's
allegations fail to state a claim upon whictief could be granted. ECF No. 15. For the

following reasons, BfendantsMotion to Dismiss isgranted in part, and denied in part.

BACKGROUND*

Plaintiff's claims stem from the Defendasitcriminal investigation and prosecutiai

her, which wasdasel on a public assistance application she submitted in May 2BOF No.

! Since all wellpleaded facts are assumed to be true for the purposes of a Motion to Dismiss
under Rule 12(b¥), the facts here are recited as Plaintiff has alleged them iArhended
Complaint.
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13. That applicatiordid not list Craig Fostemwho is the father athe Plaintiff’'s three children,

as a member of her householttl. at 3 Fosterwas also the owner of 3939 Charing Cross in
Canandaigua whethe Raintiff listed thataddress as her residence on the application in
qguestion. Id. at 1-2. Plaintiff allegesthat she completed the application and submitted it to
Ontario County Social Services in an effort @mpply for a referral from the Oneida Nation
Health Centérin order to obtain health coverage for herself hadthree children. Id. at 3.
Plaintiff is a registered member of the Saint Regis Mohawk Tribe, andribat membership
could make her and her childrereligible for certain programs funded by the Indian Health
Service (“IHS”). Id. at 9-10.

In April 2011, Ontario Countyeceiveda fraud referral claiming thahe Plaintiff was
receiving public benefita/hile living with Mr. Foster in an affluent Canandaigua neighborhood
Id. at 11. From this tip, he Ontario County Department of Social Services initiated an
investigation into possible welfare frauxy the Plaintiff 1d. at 24. The purpose of the
investigation was to determine whett@rmaig Foster lived in the homet 3939 Charing Cross
between May 2010 and January 201d..at 12. Ontario County Deputy Sheriff Terence Cordon
(“Deputy Cordon”)headed the investigationld. at 3. Deputy Cordon works patime for
Ontario County torivestigate welfare fraud claimé$d. at 15. After conducting an investigation
that spanned more thdire months,involved multiple witnessesand involvedseveral visits to
3939 Charing Cross, Deputy Cordon arregtedlPlaintiffon October 30, 2011ld. at 16. The
Ontario County District Attorney’s Office filed a felony complaint against Rhentiff on the
next daywhich chargederwith two felonycountsof offering a false instrument for filing and

one felony counof welfare fraud Id.



AssistantOntario County District Attorney Brian Dennis (“ADA Dennis”)prosecuted
the case againghe Plaintiff Id. at 5. On March 22, 2012an Ontario County Grand Jury
indictedthe Plaintiffon felony countsof offering a &lse instrument for filing anaelfare fraud.
ECF No.15 at 5°

ADA Dennis brought the cassgainst the Plaintiff to trialand an Ontario County jury
ultimately acquittedher of all chargeson February 8, 2013 ECF No.13 at 22 After her
acquittal,the Plaintiffcommencd this action(and later amended her ComplaiaainstADA
Dennis, DeputyCordon, ad the County of Ontariayhich the Defendants now seek to dismiss

ECF Nos. 1, 13, 15.

DISCUSSION

l. Generally Applicable Legal Standards

To succeed on a motion to dismiss under Federal Rule of Civil Procedure 124b)(6),
defendanimust showthat the facts alleged in the complainghentaken as true, fail to state a
claim for relief that is plausible on its fac&ell Atl. Corp. v. Twombly550 U.S. 554, 5556
(2007). While “not akin to a probability requirementglausibility requires “more than a sheer
possibility that a defendant has acted unlawfullashcroft v. Iqbgl556 U.S. 662678 (2009).

A plausible complaint is one in which tp&aintiff pleads sufficient facts that allow the Court to
draw reasonable inferences that the defendant is liable for the alleged miscofaiucA
complaint need not have detailed factual allegations in order to survive a 12(b)(6) motion t
dismiss,but apleading that consists of “labels and conclusions” or “a formulaicatemit of the

elements of a cause of action will not dorwomby, 550 U.S. at 555. Nor does a complaint

2 Plaintif’'s Amended ®mplaint does not expressly reference the date and counts afdibamient but it does
makemultiple references to the criminal case agahestincluding the grand jury proceedingSeeECF No. 13at
16-19. Accordingly, | find that theindictmentis “incorporated in [the complaint] by reference [. . .] and may be
considered” in adjudicatin@efendantsMotion toDismiss. Roth v. Jenning#189 F.3d 499, 510 (2d Cir. 2007).



suffice if it tenders “naked assertion[s]” devoid of “further factual endvarent.” I1d. at 557. In
considering thelausibility of a claim the Court musacceptfactual allegations as true and draw
all reasonable inferences time plaintiff's favor. Faber v. Metro. Life Ins. Cp648 F.3d 98104
(2d Cir. 2011). At the same time, th€ourt is not required to accord “[llegal conclusions,
deductions, or opinions couched as factual allegations ... a presumption of truthfulness.”
NYSE Specialists Sec. Litig03 F.3d 89, 952d Cir. 2007). “Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statementssuéfreidant to
survive aRule 12(b)(6) motion to dismisslgbal, 556 U.S. at 678.

The statute at issue in this caé2,U.S.C. 81983, is not itself a source of arsubstantive
rights, but rather ia vehicle by which citizens magek tovindicaterights conferred elsewhere.
Albright v. Oliver 510 U.S. 266, 2711994). “[T] o state a civil rights claim under § 1983, a
complaint nust contain specific allegations of fact which indicate a deprivation of cormtlti
rights” Alfaro Motors, Inc. v. Ward814 F.2d 883, 887 (2d Cir. 1987Allegations that amount
to “nothing more than broad, simple, and conclusory statements aficiest to state a claim
under § 1983. Id.

Regarding the cause of action for malicious prosecution, a Plaintiff must ‘figuwhe
initiation or continuation of a criminal proceeding against the plaintiff; (2) tetromaf the
proceeding in plaintiff's favor; (3) lack of probable cause for the proceeding; andt(4l ac
malice as a motivation.”Drummond v. Castro522 F. Supp.2d 667, 677 (S.D.N.Y2007)
(citing Russell v. Smithg8 F.3d 33, 36 (2d Cir1995)). At the same timeprobablecauseis a
complete defense to malicious prosecution claifgnganiello v. City of New York12 F.3d

149, 161-62 (2d Cir. 20} @citing Savino v. City of New Yor31 F.3d 63, 72 (2d Cir. 2003)).



Although municipalitiesnay be suedinder 42 U.S.C. § 1983, a local government such as
the County of Ontariomay not be held liable under 83 unless the challenged action was
performed pursuant to a municipal policy or custoktionell v. New York City Dept. of Social
Services436 U.S. 658, 694 (1978). Municipalities are ndijesct to 81983 liabilityon the basis
of arespondeat superiatheory. Collins v. City of Harker Height603 U.S. 115, 121 (1992);
Monell, 436 U.S. at 694To hold a municipality liable in a £983 action, alpintiff is required
to plead and prove three elements: (1) an official custom or policy that (25 ¢haggaintiff to
be subjected to (3) a denial of a constitutional righ&thra v. Town of Southqld8 F.3d 674,

685 (2d Cir. 1995) (citations and gatons omitted)

. The Claims Against ADA Dennis

ADA Dennis argues thelaintiff's Amended Complaintnust be dismissed as against him

because he intitled to absolute immunityl. agree.

“Absolute immunity of prosecutors grounded in the fear that the public trust of the
proseutor’s office would suffer if the prosecuteere constrained in making every decision by
the consequences in terms of his own potenigddility in a suit for damages.”Warneyv.
Monroe County587 F.3d113,125 (2d Cir. 2009) (quotingmbler v.Pachtman424 U.S.409,
424-2%1976)). As such, grosecutor is absoluteimmune from § 1983liability for conduct in
furthermnce of prosecutorial functioriatimately associated with initiating or presenting the
state’s case Imbler, 424 U.S.at430. “Prosecutorial immunity from § 1983 liability is broadly
defined, covering ‘virtually all acts, regardless of motivation, associaitid[tive prosecutr’s]
function as an advocate.’ld. at 661 (quotingDory v. Ryan 25 F.3d 81, 83 (2d Cin994)).
Such“quintessential prosecutorial functiénsclude acts taken by a prosecutor in preparation

for the initiation of a judicial proceeding or tridWarney 587 F.3dat 122.



The Supreme Court h&srther explained that argsecutors functions preliminary to the
initiation of proceedings include “whether to present a case to a grand jury, mueflie an
information, whether and when to prosecute, whether to dismiss an indictment agaitigtpart
defendants, which wigsses to call, and what other evidence to presdnililer, 424 U.S. at
431 n. 33 Furtherthe functionakest for absalte immunity is an objective test, meanihdoes
not depend upon the state atdsubjective intent.Dory, 25 F.3d at 83see alsBurns v. Reed
500 U.S. 478, 4888 (1991)(allegations that prosecutor “deliberately misled the Court” during
preliminary hearing were deemed irrelevant where the prosésudbjective aet-presenting
evidence at the hearirgenjoyed absolutenmunity). Indeedprosecutorial conduct that might
be “reprehensible” yet still within the scope of traditional prosecutfuiattioning, such as
presenting knowingly perjured testimony or deliberately withholdinglpatory information, is
shielded by absolute immunityshmueli v. City of New Yqré24 F.3d 231, 237 (2d Cir. 2005).

Plaintiff's claims against ADA Dennis in bringing and maintaining the criminal case
against the Plaintiffevolve largely around the alleged failure to disclose certain evidence and his
condct in eliciting trial testimony.SeeECF No.13 at 2124. But these actions ar@mongthe
“quintessential prosecutorial functions” that the doctrine of absolute immuagts éo protect.
Even if ADA Dennisfailed to disclose informatiodeliberately o in bad faith— a finding | do
not make— ADA Dennis would still be absolutely immune from suBeeShmuelj 424 F.3dat
237. Further, thesix-month delay inher criminal case that Plaintiff complains of, even if
initiated by ADA Dennis is well within his prosecutorial discretion to consider “whethad
wheri' to proceed witha case which is protected by absolute immunitynbler, 424 U.S. at 431

n. 33 Haintiff's additional claimgegardingADA Dennis presentation oévidence tdhe grand
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and petit juriesare alsoplainly within the ambit of prosecutorial functions shielded by absolute
immunity.

Perhaps recognizing the breadth of absolute immunity for prosecutorial functions, the
Plaintiff contends thaADA Dennis “performed investigatory functions in connection with the
evidence concerning medical benefits and other evidence concerning the chargss Ms.
Hall.” ECF No. 13 at 14However, Raintiff does notllegeany factsto plausiblyindicate that
ADA Dennisceased performingguintessential prosecutorial functions” and instead engaged in
investigatorywork. Absent any pled fact® support the conclusion that ADA Denmisdertook
investigative work, the Plaintiff's statement is nothing more than legal conclusion
masquerading as factual allegationand such conclusory allegatiorge insufficient to
withstand amotion to dismiss.Igbal, 556 U.S. at 67.8seealso In Re NYSE Specialis&ec.
Litig., 503 F.3d at 95.

Plaintiff also claims that Foster had a romantic relationship witls@paratevoman at
times relevant to theinderlying investigation and thatADA Dennis “had a personal or
professional relationshipivith this individual ECF No. 13 at 4, 14, fn 2Even taking these
facts as trugthey add nothing to the analysis, since nowhere in the Amended Conplhiete
anynon-conclusory allegation that coutdke ADA Dennis’ conduct out of the realm imhmune
prosecutoriabctivities

In short, kecause the facts alleged Plaintiffs Amended Complainindicatethat ADA
Denniswasengaged imuintessential prosecutorial functiomeis absolutely immuné&om suit,

andthe claims against him are hereby dismissed.



1. The Claims Against Deputy Cordon

Deputy Cordorsimilarly argues the Plaintiff&\mended Complaintnust be dismissed as
against him because he is entitled to qualifirechunity.

While prosecutors performing traditional prosecutorial functions are entitladgolute
immunity, public officiab — includingaw enbrcemenbfficers— are affordedjualifiedor “good
faith” immunity in 8 1983 actions.Harlow v. Fitzgerald 457 U.S. 800, 81 (1982). Officials
with qualified immunity aré'shielded from liability for civil damages insofar as their conduct
does not violate clearly established statutory or constitutional rightkioh a reasonable person
would have knowri Id. at 818 Accordingly, Deputy Cordorwill be immune from liability if
he did not violate any d?laintiff's clearly established constitutidra statutory rights.

Plaintiff allegesDeputy Cordoris liable for malicious prosecution because he pursued a
criminal investigation against hearnthout probable causand in violation ofPlaintiff's right to
due process of law ECF No. 13 at 225. A § 1983 claim for malicious prosecution is
essentiallyanalyzed as a Fourth Amendment claimlbright v. Oliver 510 U.S. 266, 274
(1994). The qualified immunity test idased on probable cause, but is nonethélgswse
favorable to the officers than thiest] for probable cause.’Ackerson v. City of White Plains
702 F.3d 15, 21 (2d Cir. 2012) (quotation marks omitt&pecifically, he applicabletest is not
whether officials had probable cause to arrest and pursue criminal chargebethdr theyhad
“arguable probable cause.Escalera v. Lunn361 F.3d 737, 743 (2d Cir. 2004)Arguable
probable cause exists “if either (a) it was objectively reasonable for the offibalieve that
probable cause existed, or (b) officers of reasonable competence could disagresthan the
probable cause test was meld. (quotation marks omitted)valid probable cause may rely on

mistaken information so long as the arresting officer acted reasonably and in good faith in



relying on that informatioi Bernard v. U.§ 25 F.3d 98, 102 (2d Cir. 1994)Nonetheless,
“arguablé probable cause should not be misunderstood to redamost’ probable causé
Jenkins v. City of Nework, 478 F.3d 76, 87 (2d Cir. 2007).

An indictment establishes rebuttable presumption of probable cauSavino v. City of
New York 331 F.3d 6369 (2d Cir. 2003) The plaintiff in a malicious prosecution claim bears
the burden of rebutting thipresumption of probable caudd,, and b succeed in analidous
prosecution action aftea plaintiff has been indictedshemust establish that the indictment was
“procured by fraud, perjury, the suppression of evideoncether police conduct undertaken in
bad faith” Saving 331 F.3d at 74quoting Colon v. City of New York0 N.Y.2d 78, 83
(1983).

Becausequalified immunity protects officials not merely from liability but from
litigation, the issue should be resolved early in the process as possilbbeavoid subjecting
public officials to tine consuming and expensive discovery procedufgse e.g.,Mitchell v.
Forsyth,472 U.S. 511, 52¢1985). And whilequalified immunitycan be established by the
facts alleged in a complairdee Wood v. Moss;- U.S----, 134 S.Ct. 2056 (2014),am also
mindful of the Second Circuit's admonition thatdefendant asserting a qualified immunity
defense on a motion to dismiss “faces a formidable hurdle ... and is usually nosflices
Field Day, LLC v. County of Suffol63 F.3d 167, 191-92 (2d Cir. 2006).

At the motion to dismiss stage, thiefense will succeed only where entitlement to
gualified immunity can be established “based [solely] on facts appearing onctheffahe
complaint.” McKenna v. Wright386 F.3d 432, 436 (2d Ci2004). For these reasons, a motion

to dismiss “is a mismatch for immunity and almost always a bad ground of distniddal.



(quoting Jacobs v. City of Chicaga2l5 F.3d 758, 775 (7th Ci000) (Easterbrook, J.,
concurring in part)).

The Second Circuit recely stated thatdefendants moving to dismiss a suit by reason of
qualified immunity would in almost all cases be well advised to move for summanygudg
rather than for dismissal under Rule 12(b)(6) or 12(8arnett v. Mount Vernon Police Dep’

523 F. App’x 811, 813 (2d Cir. 2013). Put another way,

a defendant presenting an immunity defense on a Rule 12(b)(6)
motion instead of a motion for summary judgment must accept the
more stringent standard applicable to this procedural robiet

only must the facts supporting the defense appear on the face of the
complairt ... the plaintiff is entitled to all reasonable inferences
from the facts alleged, not only those that support his claim, but
also those that defeat the immunity defen€mn the other hand,
with a motion for summary judgment adequately supported by
affidavits, the party opposing the motion cannot rely on allegations
in the complaint, but must counter the movardffidavits with
specific facts showing the existence of genuine iss@esaming a

trial. SeeFed.R. Civ. P. 56(c). A party endeavoring to defeat a
lawsuit by a motion to dismiss for failure to state a claim faces a
“higher burden” than a party proceeding on a motion for summary
judgment. SeeMoore’s Federal Practice 8 5®[3][b]; see also id.

§ 56.30[3][d].

McKenna v. Wright386 F.3d 432, 436 (2d Cir. 2004).

Under this difficult and stringent standarndcannot conclude thabn the face of the
[amended]complaint” thatDeputy Cordon is entitled to qualified immunityLimiting my
andysis to the Amended Complaint ataking all of the Plaintiff's facts as true and drawing all
rea®nable inferences in her favor, | cannot conclude as a matter of law that Deputy Cordon is
entitled to immunity— perhaps an unsurprising conclusion, since the parties dispute many of the
underlying facts relative to the investigation.

My ruling should not be understood to say that Deputy Comdomotbe entitled to

gualified immunity in thiscase. Rther, the posture of this case and the disputed facts make this

10



a question best resolved through a summary judgment motion, where the parties eserd pr
additional factual information that could not be considered on this Rule 12(b)(6) mistized,
the parties may request of the Magistrate Judge who will supervise distioaesuch discovery
be, at first, limited to the qualified immunity issue. However, | leave it up to theptotraake
such a request, and leave determination of #guest up to the sodn-be assigned Magistrate
Judge.

For these reasons, Deputy Cordon’s Motion to Dismiss based upon qualified immunity
grounds is denied without prejudice to renewal as part of a properly supported summary

judgment motion.

V. The ClaimsAgainst Ontario County

The final claims brought by Plaintiff seefo hold Ontario County liable for the
constitutionaldeprivations she allegedly suffered by the other named Defend&iesclaims
that“Ontario County and its agents and/or employees failed to properly tragetQEfordon in
how to conduct an investigation to identify the residence at which a person lives ictmnne
with welfare fraud chargés. ECF No.13 at 16 Plaintiff further allegesthat Deputy Cordon
“was legally restricted fra working more than part time on Medicaid fraud investigations and,
therefore, could not work the hours necessary to conduct even a minimally adequate
investigation as to the allegations against Ms. .HalECF No.13 at 4 These claims are
governed by ta familiarMonell standard.

Monell providesan avenue for municipal liability undeg 1983 based omunicipal
employees’ conductA municipality that implements ‘golicy statement, ordinance, regulation,
or decision officially adopted and promulgated by that body’s officiat’deprives plaintiff of

a constitutional right may be liable underl1983. Monell, 436 U.S. at 690. Section 1983

11



liability will also attach to a municipality if it violates a plaintiff's constitutional rights tigio
practices “so permanent and wedlttled” that they amount to an official “custom.ld.
However, themere assertion that an official policy or custom exists “is insufficienthe
absence of allegations of fact tending to support, at least circumstantialyaisunferencé
Dwares v. City of New Yor85 F.2d 94, 100 (2d Cir. 19937\ Monell claim cannot survive a
motion to dismiss if it is “grounded solely on tbenclusoryassertion®f the plaintiff.” Santos
v.New York City847 F. Supp. 2d 573, 577 (S.D.N.Y. 2012).

A plaintiff who claims her rights were violated by virtue of inadequate training b
municipality must show “the failure to train amounts to a dediteemdifference to the rightsf
persons with whom the police come into conta&ity of Canton, Ohio v. Harrigt89 U.S. 378
388 (1989). “[M]unicipal liability under § 1983 attaches wherand only where-a deliberate
choice to follow a course of action is made from among various alternaticesat 389
(quotation marks omitted)To show such deliberate indifference in the failure to train context, a
plaintiff must demonstratehat (1) a policymaker knows “to a moral certainty” that her
employees will confront a given situatiof2) the situation presents the employee with a difficult
choice of the sort that training or supervision will make lesscdlff or there is a history of
employees mishandling dhsituation and (3) the incorreathoice by the city employee will
frequently cause the deprivation of a citizenonstitutional rights Walker v. City of New York
974 F.2d 293, 297 (2d Cir. 1992).

Plaintiff contendghat training deficiencies, particularly Ontario County’s failure to train
Investigator Condon regarding welfare fraud investigations, violated her righetprdoess of
law. Plaintiff has failed, however, to point to any evidence of inadequate trainirng [ijounty.

SeePhelan ex rel. Phelan v. MullanB12 Fed. App’x 88, 91 (2d Cir. 2018)Plaintiffs do not

12



point to any training deficiency, and the record evidence on which they redyndbesupport
their argumenty. Plaintiff further fails toallege“how better or different training could have
prevented the challenged conducBeeAmnesty Am. v. Town of West Hartfo8®1l F.3d 113,
130 (2d Cir.2004). Nor has shelausiblyallegedthat the County or its employeemhatedany
of her constitutional or statutory rights.

Plaintiff sets forth the conclusory allegation that Ontario County fostesiede”facto
policy, practice, and/or custom of unlawfully interfering with and/or arrestinghout
reasonable suspicion probable cause, individuals who exercise their rights to seek welfare or
medical assistance ECF No.13 at 26. She further argues théfa]ssigning a partime officer
to investigate such cesleads to the obvious result [that the investigatoffjter will be unable
to investigate the facts [. .npcessary to determine whether probable cause exiS&'No. 13
at 16, 21, 26see alsd&ECF No. 17 at 20 But the conclusory allegations offer no allegations of
facts that, taken as true, wouldpportthese contentionsPlaintiff further fails toallege how
Deputy Cordon’s hours limited the scopethé investigation. In pointing out the fact that
Deputy Cordon worked for the County part tirRgintiff does not allege thddeputy Cordon’s
investigation was in anyarticulable way constrainety his hours or that he failed to do
necessary work as a direct result of his schedBlaintiff's allegations that the County’s policy
of retaining a welfee fraud investigator on a pdmmne basis violates her constitutional rights is
nothing more than a&onclusorystatement,and is thus not entitled to th@resumption of
truthfulness. Seelgbal, 556 U.S. at 678 Without any facts alleged, the Plaintiff has not
advanced a plausible allegation that her constitutional rights were violated thg waf

Investigator Cordon’parttime status
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Finally, Plaintiff also seeks to hold Ontario County liable for its employees’ actions under
the doctrine ofespondeat superiorECF No. 13 at 28 However, it is well settled th&ft]here
is norespondeat superidrability in § 1983 case’%,Green v. Bauvi46 F.3d 189, 194 (2d Cir.
1995)(citing Monell, 436 U.S. a691), and amunicipality isnot subject tadespondeat superior
liability or vicarious liability under 8 1983 based oneataployeesactions Pembaur v. City of
Cincinnati 475 U.S. 469, 478 (1986).

For all of these reasons, the PlaintifBsnended Complaint puts forth only cdasory
allegations regardinghe existence of a municipal practice or policy that violates her

constitutional rights Accordingly, heclaimsagainst Ontario Counigre dismissed.

CONCLUSION

For all of the foregoing reasons, the DefendaMotion to Dismiss (ECF No. 15k
GRANTED IN PART, and DENIED IN PART.The Motion is granted with respect to the
claims against ADA Dennis and Ontario Coyréynd those parties are hereby dismissed from
this action. The Motion is denied with respect to Deputy Cordon, although the qualified
immunity issue may be f&ised as part of a properly supported motion for summary judgment.
By separate order, this matter will be referred to a United States Magidtrdge for all pretrial

matters, excluding dispositive motions.

IT IS SO ORDERED.

Dated:March 30, 2015
Rochester, New York

/s/ Frank P. Geraci, Jr.

HON. FRANK P. GERACI, JR.
Chief Judge

United States DistricEourt
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