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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ANGEL L. HERNANDEZ,
Plaintiff, Case # 14CV-6153+PG

V. DECISION AND ORDER
INVESTIGATOR ANDREW MACKENZIE, et al.,

Defendants.

INTRODUCTION

On April 1, 2014,Plaintiff Angel L. Hernandezthen proceedingro se filed this civil
rights actionagainst several individuals, including John Doe police officerspimection with
his March 27, 2013 arre$tECFNo. 1 The John Doe partiesultimately identified aBefendants
MacKenzie, Flannigan, and Dannavere not addetb this case untiDecember 13, 201 after
the statute of limitations expiredECF No. 8.

In their Answer, filed on February 27, 201Befendants raised a statute of limitations
affirmative defense.ECF No. 10. Defendants did not file dispositive motions and the Court
scheduled this matter for trial. ECF Nos. 21, 28 April 29, 2019, after reviewing this case
preparation for tri the Court ordered Plaintiff to show caus@y his claims should not be
dismissed as untimelyECF No. 25.

Two days later, attorney John R. Parrinello appeared on Hernandez’s behalf dumde on
3, 2019, responded to the Court’'s Order to Show Causef Nis. 26,30. Defendants also
submitted a response that outlines their position on the statute of limitations E<SEeNo. 3.

For the reasons that follow, this case is DISMISSED WITH PREJUDICE.

! Plaintiff also filed arin formapauperismotion thathe Court granted on June 16, 2014. ECF Nos. 2, 3.
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DISCUSSION

Background

Plaintiff alleges that, oMarch 27, 2013, hwas “arrested for weapons and assault crimes
unlawful[ly]” and without “sufficient proof that [he] committed the crimiesECF No. 4 at 6.
Plaintiff was detained in the Monroe County Jail for the next “seven months . . . urtiht@é
County Grand Jury dismissed all crimes with prejudicéd’ Plaintiff, who was then out of
custody, commenced this case on April 1, 2014 and filed an Amended Complaint on July 16, 2014.
ECF No. 4. The Court screened the Amended Complaint, dismissethjioe, chief of police,
and the police department from tbase and directed service #flaintiff's false arrest clainon
the only remaining Defendants, two “John Doe” police officers. ECF No. 5. The Csart al
directed the City of Rochester Corporation Counsel to identify the John Doe partiggnpueos
Valentin v. Dinkins121 F.3d 72 (2d Cir. 1997). ECF No. 5 d.4Corporation Counsel ultimately
identified three police officersMacKenzie, Flannigan, and Danrravho were added as
Defendants on Deogber 13, 2017. ECF No. 8.
. Legal Analysis

State law governs the statute of limitations for § 188®ns; in New York,Ie applicable
statute of limitations is three yearSeeN.Y. C.P.L.R. § 24(2); Owens v. Okure488 U.S. 235,
251 (1989)Jewel v. Onty. of Nassau917 F.2d 738, 740 (2d Cir. 199(Federal law determines
when theclaim accrues, which occursvhen the plaintiff knows or has reason to know of the
harm.” Connolly v. McCall 254 F.3d 36, 41 (2d Cir. 200¢quotingEagleston v. Guido4l F.3d

865, 871 (2d Cir. 1994)).



A false arrestlaim accrues whethe plaintiffis held pursuant to legal procesthat is,
when he is “bound over by a magistrate or arraigned on char§es.'Wallace v. Kaj®49 U.S.
384, 38890 (2007). The Courtassumeshat Plaintiff was arraignedn the date of his arrest (or
near that date)Thus,the statute of limitations for Plaintiff's false arrest cldisgan to run when
Defendants arrested him dmarch 27, 2013and expired three years later on March 27J16.
Plaintiff timely commenced this case @épril 1, 2014, but MacKenzie, Flannigan, and Danno
were not named asdfendantauntil December 13, 2017Consequently, Plaintiff's claims are
untimely.

A plaintiff generally cannot use John Doe pleadingscircumvent statutes of limitations
becausgreplacing a John Doe with a named party in effect constitutes a change inylspdrt
Aslanidis v. U.S. Lines, IncZ F.3d 1067, 1075 (2d Cit993) (internal citations omitted)'hus,
John Doe substitutions may only be accomplished whespecifications of Fedal Rule of Civil
Procedurel5(c) are metwhich governs the relation back of amendme®seHogan v. Fischer
738 F.3d 509, 517 (2d Cir. 2013) (quotidgiandis 7 F.3d at 1076 seealsoFed.R. Civ. P. 15(c)
Amended pleadings that satisfy Rule 15egquirementsre considered to “relate back” to the
date of the original complaintHiogan 738 F.3d at 517.

Accordingly, he question isvhetheraddingMacKenzie, Flannigan, and Danimoplace
of theJohn Doeofficersrelates back to when this case was filed.

A. Rule 15(c)(1)(C)

Rule 15(c)(1)(Chputlines certain circumstances wlesserting claims against a new party
relatesback tothe aiginal complaint including mistake about thgroper party’s identity See

Fed. R. Civ. P. 15(c)(1)(CHogan 738 F.3d at 517c{tation omitted) But “where the plaintiff



knows who the proper party is, just not by name, there is no mistake about identityl thextnart
relationback under Rule3(c).” Moran v. Gity. of Suffolk No. 11 Civ. 3704(PKC)(GRB), 2015
WL 1321685, at *6 (E.D.N.Y. Mar24, 2015) see also Ceara v. Deacd®l6 F.3d 208, 2112
(2d Cir. 2019).

Here, Plaintiff was not mistaken aboDefendants’ identities-he intended to suthe
police officers who arrested him on March 27, 2013. Rather, he simply did nothkeionames
when he filed thisction Thus, Plaintiff's failure to nam®acKenzie, Flannigan, and Danae
defendant#n the original and Amended Complaints wasanatistake under Rule 15(c)(1)(C)(ii)
see Moran 2015 WL 1321685at *6 (collecting casesyand Plaintiff does not arguotherwise
Therefore, adding them to this caseDecember 13, 201doesnot relate back tavhen Plaintiff
filed this caseand Rule 1&)(1)(C) does not apply

B. Rule 15(c)(1)(A)

Rule 15(c)(1)(A) permits relation back when “the law that provides the ap@istdilite
of limitations allows relation back.’A court must examine the “controlling body of limitations
law” and apply statéaw if it provides “a more forgiving principle of relation back than the one
provided” by Rule 15(c)Hogan 738 F.3d at 518r{ternal quotation marks omittedThe Second
Circuit hasheld that New York lavaffordsa “more forgiving principle of relatioback in the John
Doe context id., providing that

[a] party who is ignorant, in whole or in part, of the name or identity of a person

who may properly be made a party, may proceed against such person as an

unknown party by designating so much of his name and identity as is kribwn.

the name or remainder of the name becomes known all subsequent proceedings

shall be taken under the true name and all prior proceedings shall be deemed
amended accordingly.



N.Y. C.P.L.R. 8§ 1024. *“New York courts have imested B 1024 to permit John Doe
substitutionswunc pro tun¢ Hogan 738 F.3cat 51819 (collecting cases).

Under 81024, a plaintiff must show thae (1) exercised due diligendeefore the statute
of limitations expiredo identify the defendant hyame and (2) describethe John Doe partiy
a way that fairly apprised the party thatwas the intended defendantd. at 519(collecting
cases).

The due diligence requirement of § 1024 “is not forgiving,” and it is the plaintiff's burden
to identify thedefendant’s name, or at least raakgood faith efforto do so. Barrett v. City of
Newburgh 720 F. App’x 29, 33 (2d Cir. 20173ummaryorder) Citation omittedl. “A plaintiff
exercising due diligence will take concrete and timely ste@stertain an officer defendasmt’
identity.” Id. (citations omitte)f see alsoMabry v. N.Y.C. Dep't of Corr.No. 05 Civ.
8133(JSR)(JCF), 2008 WL 619003, at *6 (S.D.N.Y. Mar. 7, 2008) (allowing relation back where
the plaintiff “aggressively sought the identities of the defendants”). To in@KkO24 “the
plaintiff must show that he made genuine @ftw ascertain the defendanidentities prior to the
running of the Statute of LimitatiorisLuckern v. Lyonsdale Energy LtdsRip, 229 A.D.2d 249,

253 (4th Dep’t 1997) (quotation marks, alterations, and citatonged).

Plaintiff has not made this showinipstead, he blames Defendants’ attorney for filing a
Valentinresponse thate characterizes dkte, incorrect, and misleading.” ECF No. 30 at 8, 10-
11. He argues that Defendants’ attorney gksze him “67 documents containing facts regarding
this case” at a status conference on April 4, 2018 (over two years after the stdiomitations

expred) that he was “incapable of interpretindd. at 8§ 11 Plaintiff contendghat Defendants’



attorney also sent himidentical letters on April 4 and November 16, 2018 that “caused
extraordinary confusion as to who the arresting officers wdte.& 9, 11.

Pointing a finger at Defendants’ attorney, however, does not change theafaittwas
Plaintiff's burden to name the correct parties or at least make a good faith effort to darstiff Pla
does not set forth, and the Court is not aware rof, cdrcumstanceshowing that he éxercise
due diligence, prior to the running of the statute of limitations, to identify the defethgardame”’
Hogan 738 F.3d at 519 (citingumpus v. New York City Transit Ayté6 A.D.3d 26, 292d
Dep’'t2009). Accordingly, Plaintiff is not entitletb relation back under § 1024.

C. Equitable Tolling

Federal courts borrow New York’s rules for tolling the statute of limitationsssrilee
rules are inconsistent with federal laBd. of Regents of Univ. of StateMNt. v. Tomanip446
U.S. 478, 4801 (1980). A court guitably tollsthe statute of limitations only “in rare and
exceptional circumstances” wheitefinds that extraordinary circumstances prevented a party
from timely performing a required dctind “that the party acted with reasonable diligence
throughout the period he sought to tfolWalker v. Jastremks#30 F.3d 560, 562d Cir. 200%
(alterations, quotation marks, and citation omitted)o determire whether equitable tolling
applies a court must consider whether the person seeking application of the doas(ihe‘acted
with reasonable diligence during the time peffioel] seeks to have tollédand (2)"proved that
the circumstances are so extraoadynthat the doctrine should appglyZerilli-Edelglass v. N.Y.
Transit Auth, 333 F.3d 74, 80-81 (2d Cir. 2003) (citations and quotation noankised).

Plaintiff asserts that the Court should invoke the doctrine of equitable tollingddhe t



‘extraordinary circumstances’ particularly the misleading names of thdiagreslice officers
[and] volumes of discovery documents that were not preseni{tbiatiff] until April 4, 2018.”
ECF No. 30 at 11. As discussed above, there is no evideaicBlaintiff acted with reasonable
diligence during the time period he seeks to dolthat some extraordinary circumstance exists.
The instances that Plaintiff complains-ethe alleged shortcomings by Defendants’ attorreyi
occurred after the statubf limitations already expired and do not show that he was prevented in
some extraordinary way from exercising his rights. Thus, the Court conclutlBsatingff is not
entitled to equitable tolling.

Accordingly, for all the reasons stated, this casest be dismissed.

CONCLUSION

This case is DISMISSED WITH PREJUDICE because it is frmeed by the statute of
limitations. The Clerk of Court will enter judgment and close this case.

The Court certifiegpursuant to 28 U.S.C. § 19H)(3) that any appeal from th@rder
would not be taken in good faith atitereforedenies leave to appealttve Court of Appeals as a
poor personSee Coppedge v. United Stat@89 U.S. 4381962). Plaintiff should direct requests
to proceed omappedas apoor persorto the United Staes Court of Appeals for the Second Circuit
on motionin accordance with Federal RuéAppellate Procedurg4.

IT 1S SO ORDERED.

Dated: June 27, 2019
Rochester, New York ?Wﬂ O
ya jjf/ﬁ “
WFF‘(AWP. GWRCI, JR.
ref Judge
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