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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LAWRENCE PEREZ
Plaintiff,

Case #14-CV-6349FPG
DECISION & ORDER

MARCO HUME, et al,
Defendants.

INTRODUCTION
Pro sePlaintiff Lawrence Pereg'Plaintiff”) brings this actiorunder 42 U.S.C. § 1983
against Defendants Dale A. Artus, Corey Bedard, Marco Hume, Sergéasit@ifficr J. Schuck,
and Sergeant Sipp€Defendants”) ECF No. 8. Plaintiff allegedolations of his constitutional
rights while house at Attica Correctional Facilityn the custody of the New York State
Department of Corrections and Community Supervision (“DOCC®8Y). Defendants’ Motion
for Summary Judgment (ECF No.)18 currenty pending before the CourtFor the reasons
stated below,Defendants’motion is denied Additionally, Plaintif's Amended Gmplaint
against Defendants Artus, Bedard, Hume, and Schuck will go forward, butifPfariaim
against Defendant Olles is diswed. Finally, the timeto serve the AmendedoGplaint is
extended.
BACKGROUND
On January 28, 2014, Defendant Schuaok Attica correctional officeconducted a frisk
of Plaintiff's cell. ECF N@. 8 at5; 10-1 at L During that frisk, Defendant Schud&und
eleven pages of documentonsisting ofa Wikipedia page and a New York Times article

regardinga Puerto Rican nationalist group. ECFsN® at5; 10-1 atfl.  After finding those
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documents Defendant Sainck confiscated them anduthored a misbehavior report accusing
Plaintiff of violating Inmate Rle 105.14. ECF Nos. 8 at 5;-B0at8. Rule 105.14 prohibits
inmates from possessifimaterial relatingto an unauthorized organization where sutdterial
advoa@ates . . . violence based on race, religion, sex, sexual orientation, creed, |asgreafdr
status, or violence or acts disobedience against department employees or that could facilitate
organization activity within the institution by an unauthorizegboization” ECF Nos. 8 at 11,

104 at6. Later,Defendant Sippel endorsed Defendant Schuck’s misbehavior report. ECF No. 8
at>s.

Eight daysafter Defendant Schuck’s frisk of Plaintiff's celDefendant Hume held a
hearing on the Rule 105.14 charge. ECF Nos. 8 at %;dlt§J3. Defendant Olles testified at that
hearingabout the nature of the documents. ECF Nos. 8Gat1®1 atf{57. Relying on the
testimony of Defendant Ollend the misbehavior report, Defendant Hume found Plaintiff guilty
andsentencedhim to nine months in the Special Housing Unit. ECF Nos. 8 at-@; dat0f/8. On
February 10, 2014)efendant Artus affirmed DefenadiaHume’s decision. ECF Nos. 8 at 10;
10-1 at19. On March 31, 2014, Defendant Bedard denied Plaintiff's administrative appeal of the
disciplinary sanction. ECF Nos. 8 at 10;11@¢Y10.

On June 24, 2014, Plaifi filed his Complaint in this Gurt against Defendants Artus,
Bedard, and HumeECF No. 1. That same day, he filed a motion for leave to prondedna
pauperis ECF No. 2. Subsequently, the Court conducted an initial screening of Plaintiff's
complaint as required by 28 U.S.C. 88 1915(e)(2)(B) and 1915A(a), and on Septeniix419,
Plaintiff’'s motionleave to proceenh forma pauperisvas granted. ECF No. 3. Accordingliget

Court directed the Clerk of Courd have the United States Marshal’'s Service serve Defendants



Artus, Bedard, and Hume as required by 28 U.S.C. 8§ 191k(d)Those defendants were served
on November 20, 2014. ECF No. 4.

On January 20, 201®laintiff filed a motion to amenidis complaint. ECF No. 5. That
same day, Defendants Artus, Bedard, and Hume requested, and the Court graextension
of time to file their responsive pleadings. ECF No. 6. Defendants’ response wa$ dags
after Plaintiff filed his Amended @nplaint. Id. Plaintiff filed his Amended Gmplaint on
February 27, 2015addingDefendant®lles, Schuck, and Sippel. ECF No. 8. Eighteen days
later, but beforethe Court screened Plaintiff's Amendedr@plaint orhadthe added defendants
served Defendants Artus, Bedard, and Hume moved for summary judgment. ECF No. 10.

DISCUSSION
. Motion for Summary Judgment

Because Defendant’'s motion for summary judgment is not ripe for review, it isldenie
without prejudice. Summary judgment appropriate when the moving pafghows that there
IS no genuine dispute as to any material’facidthat they are “entitled to judgment as a matter
of law.” FeD. R.Civ. P.56(a). A motion for summary judgment may be filed “at any time until
30 days #er the close of all discovety.FeD. R.Civ. P.56(b). Indeed, “both the Second Circuit
Court of Appeals and courts from within this district have indicated that a paytpengranted
summary judgment before an answer is fileddelson v. Deming140 F. Supp. 3d 248, 257
(W.D.N.Y. 2015) (collecting cases)l'hat said summary judgment igenerallynot appropriate
until after some discovery has occurre@elotex Corp. v. Catretd77 U.S. 317, 322 (1986)
That is becaussummay judgment testshie sufficiency of the evidencege FED. R. Civ. P.
56(a),and theparties obtain thevidencethrough discovery.See generallfep. R. Civ. P. 26;

Celotex 477 U.S. at 322"Only in the rarest of cases may summary judgment be granted against



a plaintiff who has not been afforded the opportunity to conduct discovétglistrom v. U.S.
Dep't of Veterans Affair201 F.3d 94, 97 (2d Cir. 2000).

In the rareinstancewhere summary judgment gppropriatebefore discoveryit is
evident from the face of the complaint that discovery would be fulee e.g, Nelson 2015
WL 6452386, at *5 grantingdefendants’ praliscovery motion for summary judgment because
“[t]he facts contained in the attachments to [p]laintiff's own complaint odiotfad] his claim”);
Parra v. Wright No. 11CV-6270, 2013 WL 6669235, at *7 (W.D.N.Y. Dec. 18, 2013) (granting
defendants’ preliscovery motion for summary judgment on exhaustion grolmetsusethe
facts weré'not disputed, and it does not appear that any amount of discovery would change the
outcomé). Only “whereit is clea that the nonmoving party cannot defeat the motion by
showing facts sufficient to require a trial for resolutiomay summary judgement be granted
“notwithstanding the absence of discoveryNelson 2015 WL 6452386, at *intemal
guotation mark®mitted);see also Trebor Sportswear Co. v. The Ltd. Stores,8686.F.2d 506,
511 (2d Cir. 1989) (“The nonmoving party should not be ‘railroaded’ into his offer of proof in
opposition to summary judgment.”) (citi@elotex 477 U.S. at 326).

Here,Defendants’ motion for summary judgment was filed in lieu of an angwer to
any discovery andbefore the Court conducted an initial screeramgl effectedservice of the
Amended Complaint on three of theefendants In the motion, Defendants provide no
explanation or argument as to why summary judgment should be granted at thiBstcaese
this is not one of‘the rarest of cases” where summary judgment may be granted prior to
discovery let alone before the Counmas screened the complaint, Defendant’'s motion is denied

without prejudice.



[I. Screening

Under 28 U.S.C. 88 1915(e)(2)(B) and 1915A@¢he Court mustcondict an irtial
screening of Plaintiffs Amendeddinplaint. In doing so, the Court must accept as true all of the
factual allegations and must draw all inferences in Plaintiff's fa®eeKing v. Simpson189
F.3d 284, 287 (2d Cir. 1999). While “a court is obliged to conspreeddg pleadings liberally,
particularly wherthey allege civil rights violationsMcEachin v. McGuinnis357 F.3d 197, 200
(2d Cir. 2004), even pleadings submitrd semust meet the notice requirements of Rule 8 of
the Federal Rules of Civil Proceduré/ynder v. McMahar360 F.3d 73 (2d Cir. 28). That is
to say, Plaintiff musprovide “a short and plain statement of the claim showing [tig]tis
entitled to relief.” FED. R. Civ. P.8(a)(2). After reviewing the Amended Complaint, the Court
finds that Plaintiffs Amended Complairgufficienly states a claimunder 8 1983 against
Defendants Schuck and Sippel for First Amendment violations and against De¢ehidene,
Bedard, and Artus for due process violatiotowever,Plaintiffs amended complaint fails to
state a claim against Defendanite® and thatlaim must be dismissed.

a. First Amendment Claim against Defendants Schuck and Sippe

Reading Plaintiff's allegations liberally, he alleges that Rule 105.14 did natripe=she
confiscation of his documents, that Defendant Schuck instead confiscated the documents for
reasons of personal prejudice, and that Defendant Sippel endorsed Defendant Schank’s ac
based on inteepartmental loyalty. ECF No. 8 & On those grounds, Plaintiff alleges the
confiscation of his documents did not support legitimate, penological interestsusnddlated
his First Amendment rightsld. “A prisoninmate retains those First Amendment rights that are
not inconsistent with his status as a prisoner or with the legitimate penologicalargeof the

corrections system.” Shakur v. Selsky391 F.3d 106, 113 (2d Cir. 2004). The legitimate



penological objective must also be “neutral,” and “personal prejudices” are not neutral
objectives. Thornburg v. Abbo(t490 U.S. 401, 414 (1989). Further, “failure to abide by
established procedures or standards can evince an improper objeStnadky 391 F.3dat 116.
Applying that framework heregnd accepting Plaintiff's factual allegations as true, Plaintiff has
plausibly stated a claim for a violation of his First Amendment rights adaefendants Schuck
and Sippel.

b. DueProcess Claim Against Defendants Hume, Bedard, and Artus

Plaintiff alleges that Defendants Hume, Bedandd &rtus violated his right to due
process when they resolved his hearing based on “interdepartmental loydhgt than a
genuine review of the factsECF No. 8 at6. In supportof that general allegation, Plaintiff
alleges that during his hearing, only qrageof the eleven pages of confiscated documents was
presented. Id. Plaintiff also allegesthat DefendantHume told him certain “fact[s] are
irrelevant.” 1d. At the conclusion of that hearing, Plaintiff alleges that he was sentenced to nine
months insolitary confinemenpurportedly for possessing a Wikipedia page alav York
Times article about a negefunct group of Puerto Rican political activisttd. While “the
degee of impartiality required of prison hearing officials does not rise to thed & that
required of judges generally,” prisoners must not be “denied &Haimceto prevail” at such a
hearing. Francis v. Coughlin891 F.2d 43, 46 (2d Cir. 1989)[l]t is axiomatic that a prison
disciplinary hearing in which the result is arbitrarily and adverselgigteemined violates [due
process].” Id. Plaintiff alleges that, because of “interdepartmental loyalty,” he had no
meaningful chance to prevail atetldisciplinary hearing.At this initial screening stage, these
allegations arsufficientto sustain his due process claim against Defendants Hume, Bedard, and

Artus.



c. DueProcess Claim Against Defendant Olles

In contrast to the claims against Defendaitisis, Bedard, Hume, Schuck, and Sippel,
the claim against Defendant Olles canpatceed SeeECF No. 104 at12. Plaintiff alleges that
Defendant Olles testified as a matss at his hearing. ECF No. 86at However, to be liable
under § 1983, a defendant must have been personally involved in the constitutional violation, and
testifying as a witness at hearing is not sufficient to establish personal amaiit. See
Muhammad v. PicoNo. 02CV-1052, 2003/NL 21792158, at *16.7 (S.D.N.Y. 2003)see also
Judd v. Guynup No. 12CV-00058, 2012 WL 5472113, at *8 (N.D.N.Y 2012) (“Merely
testifying at a disciplinary hearing . .. is insufficient to establish personal involvement.”).
Generally, the Court will &rd apro seplaintiff an opportunity to amend or to be heard prior to
dismissal “unless the court can rule out any possibility, however unlikelyghtroe, that an
amended complaint would succeed in stating a claiAbbas v. Dixon480 F.3d 636, 6392d
Cir. 2007). In this case, anamendment would be futile. Defendant Olles was only involved in
the alleged violatiomsa testifying witnesswhich is not enoughFor that reasorpursuant to 28
U.S.C. § 1915(e)(2)(BRlaintiff’'s claim againsDefendant Olless dismissed.
1. Service

To dateservice has not been effectedDefendantsSchuck and SippelOnce a plaintiff
is granted permission to proceiedforma pauperistheresponsibility for effecting service of the
summons and complaint shifts from the plaintiff to the coB8ee28 U.S.C. § 1915(d)\Vright v.
Lewis 76 F.3d 57, 59 (2d Cir. 1996). Here the Court granted Plaintiff permission to pmoceed
forma pauperion September 19, 2014. ECF No. Jefefore, it was the Courttespongility
to effect service upon &endants Accordingly, this Court finds that there is “good oalu

extend the time in whichl&ntiff may serve the summons and an additidd@atays. FeD. R.



Civ. P. 4(m); see Murray v. Pataki09-1657pr, 2010 WL 2025613, at *2 (2d Cir. May 24,
2008) (Summary Order) (“As long as the seprisoner provides the information necessary to
identify the defendant, the Marshals’ failure to effect service automgticahstitutes ‘good
cause’ for an extension of tenwithin the meaning of Rule 4(m)) (citations omittedge also
Zapata v. City of New York02 F.3d 192, 1987 (2d Cir.2007) (“We hold that district courts
have discretion to grant extensions even in the absence of good cause.”).
CONCLUSION

For the reasons stated above, Defendants’ Motion for Summary Judgment (ECH No. 10
is DENIED WITHOUT PREJUDICE Plaintiff's First Amendment claims against Defendants
Schuck and Sippel, as well as Plaintiff's due process claims against DefeAdastsBedard,
and Hume, may proceedlhe Clek of Court is directed t@ause the United States Marshal
Service to serve copies of the Summons, Amended Complaint, and this order upon Defendants

Schuck and Sippel.

IT IS SO ORDERED.

Dated:March 10, 2017

Rochester, New York W Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court




