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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
MARKUS KING,
Plaintiff, Case # 14-CV-6491-FPG
V. DECISION AND ORDER

STEPHEN WENDERLICH, et al.,

Defendants.

INTRODUCTION

Pro se Plaintiff Markus King brings this civil rights action against Defend&tephen
Wenderlich, Albert Prack, Louis Tillinghast, Jeffrey Robinsoenda, Jamie M. LaManna, John
Doe, Sean T. Kelley, and Gary Bels pursuant to 42 U.S.C. § 1983. ECF No. 1. Ribagds
that, while he was incarcerated at Southport Correctional Facility, @afiesviolated his Eighth
Amendment right to be free from cruel and unusual punishment throughl séxise and the use
of excessive force, his right to due process, his First Amendment right to practelgios rand
his right to seek redress of grievances without retaliation. ECF No. 15t 6n January 8, 2018,
Defendants moved for partial summary judgment and on January 24, 20a8ff Risponded in
opposition to Defendants’ motion. ECF Nos. 63, 65. For the redsanfollow, Defendants’
motion (ECF No. 63) is GRANTED.

LEGAL STANDARD

Summary judgment is appropriate if the “movant shows that theie gemuine dispute
as to any material fact and the movant is entitled to judgment as a ofdéter” Fed. R. Civ. P.
56(a). “[T]he mere existence sbmealleged factual dispute between the parties will not defeat

an otherwise properly supported motion for summary judgment; the neguites that there be
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no genuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 247-48 (1986)
(emphasis in original). While the court must view the inferences toalmndrom the facts in the
light most favorable to the nonmoving pamjatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986), a party may not “rely on mere speculation or conjector@srue
nature of the facts to overcome a motion for summary judginétight v. U.S. Fire Ins. Cop.
804 F.2d 9, 12 (2d Cir. 1986).

The non-moving party may defeat the summary judgment motion by making amghow
sufficient to establish that there is a genuine issue of mateetdbf trial. Celotex Corp. v. Catrett
477 U.S. 317, 322 (1986). However, “mere conclusory allegations or denials” are not evidence
and cannot by themselves create a genuine issue of material fact where nor&esulise exist.
Quinn v. Syracuse Model Neighborhood Cp6i.3 F.2d 438, 445 (2d Cir. 1980).

Because Plaintiff is proceedimgo se,his submissions are read liberally and interpreted
“to raise the strongest arguments that they suggésilton v. Goord 591 F.3d 37, 43 (2d Cir.
2009) (citation omitted). Nevertheless, proceegirgsedoes not relieve a litigant from the usual
summary judgment requirement§eeWolfson v. Brunp844 F. Supp. 2d 348, 354 (S.D.N.Y.
2011).

DISCUSSION

Plaintiffs Complaint includes numerous causes of action: that gliist made an inmate
yell during Plaintiff's prayers in violation of his First Amendmeights; that, after Plaintiff
complained to Wenderlich, Tillinghast and Kelly retaliated agaimstdy searching him in the
shower and sexually abusing him; that Tillinghast and Robinson wrote fabeavior reports
about this incident; and that Plaintiff's due process rights were violatéw &tvo disciplinary

hearings following the misbehavior reports. ECF No. 1 at 4-15. Defendanie that they are



entitled to summary judgement on some claims: the official @gpdenial of religion, retaliation,
due process, and false misbehavior report claims, and thus argue that all clamst{sefandants
Wenderlich, Tanea, LaManna, Prack, and Robinson should be dismissed. ECF Nb183-1 a
l. Official Capacity Claims

Plaintiff sues Defendants in their individual and official capesiti The Eleventh
Amendment bars federal courts from exercising subject mattsdiction over claims against
states absent their consent to such suit or an express statutory waivauafty. See Pennhurst
State Sch. & Hosp. v. Haldermat65 U.S. 89 (1984). States are not “persons” under 8 1983 and
8 1983 does not abrogate Eleventh Amendment immuiitil v. Mich. Dep’t of State Police
491 U.S. 58, 65-66 (1989). The Eleventh Amendment bar extends to agenciesciald stfed
in their official capacitiesKentucky v. Grahand73 U.S. 159, 166 (198%ee also Hafer v. Melo
502 U.S. 21, 27 (1991) (state officers acting in their official capacitieoafparsons” since they
assume the identity of the government that employs them). Thusnt#fptaay sue a defendant
in his official capacity only if he consents to be sué®nnhurst465 U.S. at 199-201. Here,
because Defendants have not consented to be sued, the Eleventh Amendsri@airttéf's suit
against them in their official capacities. Accordingly, all claine@gt Defendants in their official
capacities are DISMISSED WITH PREJUDICE.
Il. Unexhausted Claims

Defendants argue that Plaintiff did not raise certain claims in thyegomvance he filed
with respect to the allegations set forth in his Complaint, anidhbae claims must be dismissed
as unexhausted.

Under the Prison Litigation Reform Act (“PLRA”), an inmate mushaust his

administrative remedies before bringing a claiBee42 U.S.C. § 1997e. ‘“[E]xhaustion is



mandatory under the PLRA and [] unexhausted claims cannot be brought ih dougs v. Bogk

549 U.S. 199, 211 (2007). *“[T]o properly exhaust administrative remedies prisoners mus
complete the administrative review process in accordance with the applicable pabogdsr”

Id. at 218 (internal quotation marks omitted).

Defendants argue that Plaintiff did not exhaust his religious liberty saication claims.
ECF No. 63-1 at 6. In the Complaint, Plaintiff alleges that he complain®detalerlich that
Tillinghast sexually abused him during a pat frisk, and that Tillinghast then “iretirjat
confidential] informant to yell and scream at Plaintiff.” EC8&.M at 5. The only grievance that
Plaintiff filed and appealed to completion was Grievance SPT-57471-13, which iedttadhe
Complaint as Exhibit “I.” ECF No. 1-3 at 46-49; ECF No. 63-1 at 7.

In the grievance, Plaintiff alleges impropriety during an October 10, 2013 searchtheat |
basis for many of the claims in Plaintiffs Complaint. Thigegance discusses that search and the
resulting disciplinary hearings, but it does not refer to the prior eteowith Tillinghast or his
verbal complaint to Wenderlich, which Plaintiff now alleges was the bésie retaliation. The
grievance also does not allege that Defendants interfered with P t#yers.

In response to Defendants’ assertion that these claims are unegdh&lsigtiff argues
only that his verified Complaint sets forth sufficient facts and thahd&rlich signed off on the
grievance at issue. ECG No. 65 at 3-4.

Because Plaintiff's only grievance in this case does not refer to #tatieh or the denial
of religious liberty alleged in his Complaint, those claims arehengsted. Even under the loose
exhaustion standard that once prevailed in some Circuits, “a grievanco#s not give officials
notice of the nature of the inmate’s grievance does not afford tiegalsffthe opportunity the

PLRA requires.” Thomas v. Woolun337 F.3d 720, 733 (6th Cir. 2008hrogated by Woodford



v. Ngq 548 U.S. 81, 93 (2006) (holding “that the PLRA exhaustion requirementesquibper
exhaustion” including compliance with all procedural rules). Here,tiffaoffers no excuse for
failing to exhaust his administrative remedies as to these claims.

Plaintiff has not established that a genuine issue of material fats @xis respect to the
non-exhaustion of his retaliation and denial of religious libelgyns. Thus, he is precluded from
maintaining those claims in this action pursuant to the PL&% Mckinney v. Prack70 F. Supp.
3d 510, 518 (W.D.N.Y. 2016). Accordingly, Defendants’ summary judgmeniomaeais to
Plaintiff's retaliation and denial of religious liberty claims is GRARD.

lll.  Claims Regarding Plaintiff's Two Disciplinary Hearings

A. Overview

Plaintiff asserts that Tanea and LaManna violated his due process righis tatot
disciplinary hearings conducted on the misbehavior reports issued heftéctober 10, 2013
search. ECF No. 1 at 10-13. Specifically, Plaintiff argues that Tanea “failede@pg questions
regarding the prior altercation to inmate Bell” at the first disciplifeegring. Id. at 11. He also
asserts that Tanea denied his request to call other inmate witnesses sedtitceket him question
Tillinghast about the prior altercation before concluding that #aimas guilty of the alleged
misconduct. Id. The first disciplinary hearing was reversed and a new hearing was ordered on
January 9, 2014ld.

LaManna conducted the second disciplinary hearing. Plaintiff alleges thatewente
misbehavior report was defective because it did not give Plaintiff adequate oiothe location,
date, and time of the incident, or specify Plaintiff's “actual connectiothéodrugs tested,”
“detailed knowledge” of that connection, and “suspected drug testing informiatd. at 11-12.

Plaintiff alleges that Robinson, who tested the drugs, was not present when the deussizesr



and thus “never ascertained the facts relevant to the incidehtat 12. Plaintiff also alleges that
LaManna refused to provide him with documents on the sciebtts of the testdd. Plaintiff
argues that LaManna violated his due process rights when he conducted the hearing without
Plaintiff, because LaManna did not “investigate for himself whether guardslyueg when they
alleged Plaintiff refused to attend.d. Plaintiff alleges that LaManna committed the same
violations that Tanea did concerning Plaintiff's witnesdes.at 12-13. Finally, Plaintiff alleges
that LaManna improperly took testimony on January 24, 2014, which violaedirdctive that
the hearing be conducted within 14 daig. at 13.

B. The First Hearing

The first hearing was reversed because some of Tillinghast’s testimenyoiveecorded
and thus prevented proper administrative review. ECF No. 63-1 at 9; Prack Decl. § 34. A new
hearing was ordered. The outcome of the first hearing was vacated beforé Rlamtetained
as a result of this misbehavior report, because he was confined to the SpesiaigHdnit
("SHU") for other violations and did not serve SHU time on the misbehavior repdrEebtuary
17, 2017. ECF No. 63-1 at 11; ECF No. 1 at 76.

Any alleged due process violations from Plaintiff's first hearing were rendeyedly the
vacatur of that hearing’s findingsSee generallyForman v. Mount Sinai Med. Ctr128 F.R.D.
591, 604 (S.D.N.Y. 1989). Plaintiff was not aggrieved by any procedural shavtfils hearing,
because the outcome was vacated before Plaintiff was held as a result of the myod®@eckhuse
Plaintiff only served SHU time based on the second hearing, only the due procassnddhat

allegedly occurred at the second hearing are relevant.



C. The Second Hearing

Plaintiff refused to appear at the second hearing, to sign the refusalaiod to sign the
appeal or refusal forms when the result of the hearing was provided to himanhaMas the
designated hearing officer, and Plaintiff chose a hearing assistant, and requesieaitieaBell
testify and Tillinghast and Robinson be interviewed. ECF No. 63%37at

At the time of the hearing, inmate Bell refused to testify and Plaiefiied to attendd.
at 7-8. LaManna took testimony from Sergeant Speights indgcHtat Plaintiff refused to attend
and otherwise conducted the hearing “as if [Plaintiff] were thele.’at 8. Based on Tillinghast
and Robinson’s testimony, LaManna found Plaintiff guilty of the allegedeahavior violations
and of weapon and drug possessitth.at 10. Plaintiff was provided with the result of the hearing
and appeals forms, which he refused to acknowletthePlaintiff also would not sign the refusal
forms. Id.

Plaintiff argues that LaManna “performed exactly each and every violatiorfeasldat
Tanea” and effectively refused to call inmate Bell as a witness, and tiegalst and Robinson’s
testimony was “contradictory.” ECF No. 1 at 13. He further argues that, by pnogesdihe
second day of the hearing, January 24, 2014, LaManna exceeded the 14-day limit for the rehearing,
which he argues began on January 9, 20d4.

D. Legal Standard

An inmate facing disciplinary hearings that may result in a suflyieserious penalty to
implicate a liberty interest are entitled to the following due process puaotscti

(1) advance written notice of the disciplinary charges; (2) an opportuviigmn

consistent with institutional safety and correctional goals;alb witnesses and

present documentary evidence in his defense; and (3) a written statement by the
factfinder of the evidence relied on and the reasons for the disciplinarg.actio



Superintendent, Mass. Corr. Inst., Walpole v. HilFr2 U.S. 445, 454 (1985) (quotingolff v.
McDonnell 418 U.S. 539, 563-67 (1974)).

Plaintiff first claims that the misbehavior report denied him due prdieesause it did not
give sufficient notice of the charges against him. The Court finds thatifPlaad not denied due
process on these grounds. The misbehavior report provides ample ntiealdgations against
Plaintiff. SeeECF No. 1-3 at 62. It includes the time and date of the alleged misbehavior,rfOctobe
10, 2013 at 11:15, and the location, “C11 showdd’ The report advises Plaintiff that he is
accused of possessing a “ceramic razor type weapon” and “green leafy matdriglaintiff's
reliance on alleged discrepancies between the misbehavior repohtealod) thoook showing the
timing of his transfer to D block (ECF No. 65 at 3) goes to the sufficiency of thé gyamst
him, not the sufficiency of the notice of the charg8se, e.g., Sira v. MortpB880 F.3d 57, 71 (2d
Cir. 2004) (noting that often “one discrepancy in a misbehavior report carcbheed because
other details provided adequate notice of the conduct at issue”).

Plaintiff argues that LaManna violated his due process rights by not persomadjyaybis
cell to determine whether Sergeant Speight was lying when she testé#teflaintiff refused to
attend. The Second Circuit has held that “an inmate may wawegtht to attend his disciplinary
hearing by refusing to attend after receiving notice and being given an oppottuaitend.”
Smith v. Fischer803 F.3d 124, 127 (2d Cir. 2015). In fact, an inmate who wishes to attend may
nonetheless waive the right to attend through his conduct, such as leaviaegrihg And refusing
to return. Id. Even there, it is sufficient for the hearing officer to samiard to the inmate’s cell
to verify the information received.d. It is not required that the hearing officer personally

interview the inmate to verify what he learned via testimony frameroprison officials. Thus,



Plaintiff has not presented a genuine issue of material fact asdtinisthat LaManna violated
his due process rights by not verifying that Plaintiff refused to attend thedear

Plaintiff next complains that LaManna violated his right to icadlate Bell as a witness.
“The Second Circuit has recognized that ‘if a withess will not testifyaifed, it cannot be a
‘necessity’ to call him.” Shell v. Brzeznigk365 F. Supp. 2d 362, 377 (W.D.N.Y. 2005) (quoting
Silva v. Casey992 F.2d 20, 22 (2d Cir. 1993)). Even assuming that Plaintiff properly escbrcis
his right to call Bell, he offers only speculation that Bell “was eitlearer called as a witness or
even ‘threatened’ by defendants not to testify on plaintifébsalf at the second hearing.” ECF
No. 65 at 3. However, “speculation alone is insufficient to atefe motion for summary
judgment.” McPherson v. N.Y. City Dep’t of Edud57 F.3d 211, 215 (2d Cir. 2006). Plaintiff
has not established a genuine issue of material fact as to his claim thatrzaktalated his due
process rights by not calling inmate Bell as a witness.

Plaintiff claims that the evidence of his misbehavior was irsefit, that Tillinghast and
Robinson’s testimony was contradictory, and that log book evidence aiotgtaTillinghast’s
testimony. However, the “Federal Constitution does not require evideatdeditally precludes
any conclusion but the one reached by the [hearing officétill’, 472 U.S. at 457. Rather, in
determining matters of sufficiency, this Court’s function isddegermine “whether there is any
evidence in the record that could support the conclusion” the hearing officeededd. at 472.
Here, even according to Plaintiff's allegations, there was more thaciesufevidence to permit
the hearing officer to credit Tillinghast and Robinson’s testimony. tiffadoes not dispute that
these witnesses accused him of the misconduct alleged, he merely claimgrtbedttimony was

false. There was clearly record evidence, however, to support the conclusion LaManna reached.



Thus, Plaintiff has not established a genuine issue of matseted$ to his claim that the result of
the disciplinary hearing violated his due process rights.

Plaintiff's refusal to attend the second disciplinary hearingtsl to his remaining due
process claims. “The core of due process is the right to notice and a meavppgidunity to be
heard.” LaChance v. Ericksqn522 U.S. 262, 266 (1998) (citinGleveland Bd. of Educ. v.
Loudermill 470 U.S. 532, 542 (1985)). Plaintiff's decision not to attend his hearing niedns
his remaining complaints—that proof was taken beyond the 14-day rehearing limiathe tyas
not provided with documentation of the scientific principles underlyiaglithg testing—were not
raised. See, e.g. Rosales v. Benn@@7 F. Supp. 2d 637, 639 (W.D.N.Y. 2004) (“Where an
inmate’s federal claims arise directly out of a disciplinary or adimatige segregation hearing,
on the other hana(g, a claim of denial of procedural due process), he exhausts his administrative
remedies by presenting his objections in the administrative appeals pio@essnal quotation
marks omitted).

Moreover, neither alleged flaw represents a due process denial. The requiteahéhe
second disciplinary hearing be completed within 14 days of receipt obtiice (ECF No. 63-3 at
17) was not clearly violated, as it is uncertain when the notice was received. Htithestablish
a procedural due process claim in connection with a prison disciplinary hearing,sde most

show that he was prejudiced by the alleged procedural errors, in the sense thatsladfected

! Even if Plaintiff could establish a violation of his due process righédots of good time credits would present a
bar to proceeding with his claims. In addition to the time thattffaipent in SHU and attendant sanctions, Plaintiff
lost good time credits, which impacts the overall length of confinem®ten a litigant makes a constitutional
challenge to a determination that affects the overall lengthsafmfgrisonment, the “sole federal remedy is a writ of
habeas corpus.Preiser v. Rodriguez11 U.S. 475, 500 (1973¢e alsdHeck v. Humphreys12 U.S. 477 (1994)
(an inmate’s claim for damages resulting from due process vidatioring his criminal trial was not cognizable
under 8§ 1983 until the conviction or sentence was invalidated ort dppeal or by a habeas corpus petition). In
Edwards v. Balisok520 U.S. 641 (1997), the Supreme Court “made clearHbek’s favorable termination rule
applies to challenges made under § 1983 to procedures used in disciplacagdprgs that deprived a prisoner of
good-time credits.”Peralta v. Vasquez67 F.3d 98, 103 (2d Cir. 2006) (citing and discuskidgards,520 U.S. at
641).
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the outcome of the hearingHinton v. Prack No. 9:12-CV-1844 LEK/RFT, 2014 WL 4627120,
at *2 (N.D.N.Y. Sept. 11, 2014). Robinson’s testimony one day beyond ttaylkmit did not
prejudice Plaintiff. Plaintiff also was not present to receive docunemtaf the scientific
principles underlying the drug testing, thus he was prejudiced only by his decisieflnge to
attend the hearing.

Finally, Plaintiff's due process claims against Wenderlich and Prack are okeriohthe
above claims, and must likewise be dismissed with prejudee. Black v. Selsky5 F. Supp. 2d
311, 318 (W.D.N.Y. 1998) (“[B]ecause [the plaintiff]'s claims against [the hgaoificer] are
meritless and [the defendant]'s alleged wrongdoing was based on his affirtimndpdaring
officer]’s determination, there is no basis for the claimsregdthe defendant] either.”).

E. False Misbehavior Report

Plaintiff also claims that the two disciplinary hearings were thdtretfalse misbehavior
reports. However, a “prison inmate has no constitutionally guaram@adnity from being
falsely or wrongly accused of conduct which may result in the deprivation ofectadtliberty
interest.” Freeman v. Rideou808 F.2d 949, 951 (2d Cir. 1986). Thus, an assertion that a
corrections officer provided false testimony at a disciplinary hearingdiofatself, does not state
a cognizable due process claim. A potential constitutional violation wouldifaPisentiff were
not provided adequate due process in the proceeding, but then the claim would be based on t
conduct of the hearing and not on the truth or falsity of the tesyim8ee Boddie v. Schnieder
105 F.3d 857, 860 (2d Cir. 1997) (affirming dismissal on the basis that “th@assaba false
misbehavior report does not rise to the level of a constititidalation”). Because Plaintiff has
not raised a genuine issue of material fact as to a due process violatialsehmisbehavior report

claims are DISMISSED WITH PREJUDICE.
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CONCLUSION

For the reasons stated, the Court finds that there are no genuine fssi¢sral fact as
to Plaintiff's retaliation, denial of religious liberty, or due procedsims. Accordingly,
Defendants’ Motion for Partial Summary Judgment (ECF No. 63) is GRANdikf those claims
are DISMISSED WITH PREJUDICE. Because all claims against Defendants Wend&dnea,
LaManna, Prack, Robinson, and John Hiueve been dismissed, the Clerk of Court will terminate
these Defendants as parties to this action.

The parties are directed to appear on September 5, 2018 at 3:00PM to set a trial date for
Plaintiff's remaining claims.

IT IS SO ORDERED.

Dated: August 8, 2018
Rochester, New York

()

K P.GERACI JR.

FR
iefJudge
Uhited States District Court

2 Plaintiff's suit against confidential informant John Doe—who hasbeen identified or served—is nonetheless

impacted by the determination dismissing all religious libergynts, because those are the only claims asserted
against him.
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