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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

SHERIELEE FIGUEROA,
Plaintiff,
Case # 158Vv-6526+PG
DECISION AND ORDER
KK SUB II, LLC, et al.,

Defendant.

INTRODUCTION

Plaintiff Sherielee Figuerdarings this action for sexual harassment and retaliation against
Defendants KK Sub I, LLC, John Pharo, and Jenri@mmel pursuant tdritle VIl of the Civil
Rights Act of 1964, 42 U.S.C. 88 20@62000et7, andthe New York State Human Rights Law
(“NYSHRL"), N.Y. Exec. Law 8 293-301 ECF No. 1, at 1Plaintiff advances eight claims in
total—six are directed at Defendant KK Sub Il, one is directed at Defendant Pharoneaurs
directed at Defendant Hammald. at 7-11. SpecificallyPlaintiff alleges that Defendant KK Sub
Il is responsible for (1) sexual harassment under Title V(@ )retaliation under Title VII; (4)
sexual harassment under the NYSHRL; ane{(@)retaliation under the NYSHRI. at 7~10.
Plaintiff also maintains that (#{8) Defendants Pharo akthmme) respectivelyareindividually
liable under the NYSHRL as aiders and abettors of the alleged discronindtiat 16-11.

Plaintiff filed her Complaint on September 3, 2015, ECF No. 1 Defdndants answered
on October 28, 2015, ECF Nos:1®. On April 21, 2017, Defendants KK Sub Il and Pharo moved

for summary judgment under Federal Rule of Civil Procedure 56(a). ECF No. 35. Defendant

LIn the materials submitted to the Coiléfendant Hammel's name is, at many points, spelled “Haniriéi Court
has adoptethe spelling that apes in the case caption.
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Hammelthen filed her own Motion for Summary Judgment on April 25, 2017. ECF No. 36. For
the reasons that follow, DefendaKK Sub Il and Pharo’sMotion for Summary Judgmens
GRANTED IN PART and DENIED IN PARTand Defendant Hammel’'s Motion for Summary
Judgment is DENIED.

BACKGROUND ?

On August 19, 2013, Defendant KK Sub II hifglaintiff to workas Store Manager of the
Subway located at 2200 Penfield Road in Penfield, New YaslDistrict Manager and Human
Resources liaison, Defendant Hammel was the one who conducted PlaintifRgeimt@nd
decided tdnire Plaintiff Approximately four to five months after Plaintiffarted Defendant Pharo
becamePlaintiff's Area Manager.As Area Manager, Defendant Pharo visited Plaintiff's store
approximately once a week to drop off paychecks and assess the sinti{®nosin advance of
monthly inspections.

By Plaintiff’'s account, Defendant Pharo engaged in inappropriate conduct ostdbilea
occasions: First, on one occasion, Defendant Pharo called Plainkiffch™via text message.
Second, Plaintiff allegs that, on another occasion, Defendant Pharo told her, “[Y]ou look like
you’re in a good mood, you must have gotten some last night.” ECF Ng.a&83.5; ECF No. 40
5, at 2. Third, when Defendant Pharo was once attempting to assist Plaithtithe capon a
bottle of salad dressing, he remarked on how “slippery it is” and that “he alwaysigéte right
place.” ECF No. 352, at 2; ECF No. 34, at 1; ECF No. 48, at 2.Specifically, Plaintiff

maintains that Defendant Pharo said, “[I]t's so slippery, it's so wet, but don'yw always gt

2 The following factsaaredrawnfromthe Local Rule 56(a) statemeraffjdavits, deposition testimony, and documents
submittedin connectionwith Defendants KK Sub Il and Pharo’s Motion for Summary JudgmenE (EG. 35),
Defendant Hammel'Motion for Summary Judgment (ECF No. 36), and Plaintiff's responspposition (ECF No.
40). All facts are undisputed unless noted otherwise.
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it in, | never miss."ECF No. 356, at 15, 20; ECF No. 4B, at 2. Fourth, on August 13, 2034,
Plaintiff's bilateral nipple piercings became a point of conversation amongrkers, and
Defendant Pharo “expresd interest in observirRjaintiff's piercings."ECF No. 352, at 2; ECF

No. 361, at 1; ECF No. 4®, at 1. According to Plaintiff, her coworkers brought up the piercings,
and—before she could resporeDefendant Pharinterjected to find out what she had gotten
pierced. Plaintiff maintains that, when Defendant Pharo learned that her nipple&hadebeed,

he responded, “[O]h, | want to see. . . . [H]a, ha, no, just kidding, but, no, I really want to see.”
ECF No. 35-6, at 23, 25.

Later that dayPlaintiff sent Defendantammeltwo text messages asking to speak with
her. As ofapproximatelyAugust 15, 2014, Plaintiff had not received a response, soadleel
Defendant HammeMWhen they spoke, Plaintiff recounted whead happened, expressed her
discomfort at working with Defendant Pharo, and requested a sit-down conversatioratfontor
August 25, 2014, Plaintiff sent Defend&t@mmela follow-up letter asking for that same meeting.

The meeting Plaintiff requestetid not occuruntil approximatelySeptember 25, 2014.
According to Sonia Quinones, one of Plaintiff's coworkers, Defendantmelsought updates on
Plaintiff's conducin the interim as part of an investigation “to sef@l&intiff] was gong to mess
up.” ECF No. 3510, at 56; ECF No.40-5, at 2.Priorto the meeting, and in preparatiorfite a
complaint with the New York State Division of Human Rights (“NYSDHR”), Plaintiiémpted
to solicit a statement frorivls. Quinonesabout the nippkgiercing ircident, but Ms. Quinones

refused to confirmPlaintiff's account.When Defendants Hammel and Pharo learned of that

3 In the Statement of Undisputed Facts attached to their Motion for Sumuatiymnédnt, Defenahts KK Sub 1l and
Pharo list the date of this incident @sproximatelyAugust 13, 2013. ECF No. 35 at 2. Defendartiammeland
Plaintiff appear to agree with tliate provided, ECF No. 3B, at 1; ECF No40-5, at 1 (disagreeing with a different
party—however, the parties have also agreed that Defendant KK it fiot hire Plaintiffuntil approximately
August 19, 2013, ECF No. 35 at 2; ECF N036-1, at 1; ECF No40-5, at 1.The date appears tomefrom Plaintiff's
Complaint, which uses 2014 &etyearof the nipplepiercing incidentECF No. 1, at 4. Accordingly, the Court infers
that 2013 was a typographical ereord the partiemtended taagreeto theapproximatalate of August 13, 2014

3



exchange, they solicited written statements from Ms. Quindaesmenting what she claimed
had transpiredOf the three additional coworkers who were present for the rpeteing
incident, and whom Plaintiff asked for verificatioh her account, two provide@laintiff with
supporting statements.

Plaintiff maintains that, when the requested meeting eventually took @tace about
SeptembeR5, 2014 Defendant Pharo was present, &efendantHammelultimatelyinformed
her that “this is how it’s going to have to be, you guys are both grown adults. NBC356, at
29. Later that day, Plaintiff filed her complaint of sexual harassment witiY&@DHR. The next
day,Plaintiff arrived at work to learn thahe had been terminatd2efendants clainthat Plaintiff
was fired “for abusing her supervisory position to obtaisefatatements froemployees.ECF
No. 35-2, at 3; ECF No. 36-1, at 1.

Shortly after her terminationnar about October 2, 2014, Plaintiff filed her complaint of
retdiation with the NYSDHR Pursuant to an investigatiomet NYSDHRissued determinations
of probable cause for both of Plaintiff's complaifitBoth of the resultingcasesbefore the

NYSDHR were eventuallgismissedor administrative convenience.

4 While Defendants KK Sub Il and Phasaimitted the probable cause findinigstheir respective Answersn
Defendant Hammel’'s Answer, sheintained that the information “should be stricken as the comment[]rniHesei
an] inappropriate comment[] regarding . . . administrative proceediB@s:"No. 8, at 1Administrative findings are
not categorically excludeflom consideration-to the contrary, Federal Rule of Evidence 803(8)(A)(iii) provides an
express path for their admissibilitgee, e.g.Cortes v. MTA IY.C.Transit 802 F.3d 226, 232 (2d Cir. 201%i).
addition the Second Circuit hapecificallyinstructed that “a finding of probable cause by an administrative ygenc
such as the EEOC, though not determinative, is admissible to help establigia[ttif's] prima facie case.”
Philbrook v. Ansonia Bd. of EAu&@57 F.2d 476, 481 (2d Cir. 198&ff'd, 479 U.S. 60 (1986)hat admissibility is
notabsolutegiventhe potential for prejudiceather, admissibilitys committed to theliscretion of the district court.
SeePaolitto v. John Brown E.&., Inc, 151 F.3d 6065 (2d Cir. 1998). Herdjowever the actualsubstance of the
NYSDHR'’s determinationwas not submitted to ti@ourt—the Court only considers tidY SDHR’s act ofissuance
for its effect inobjectively justifying Plaintiff's perception of a Title VII violatio&ee, e.gSumma v. Hofstra Uniy.
708 F.3d 115, 127 (2d Cir. 2013).

51n her Answer, Defendant Hammel also argued that this inclusiondsbeusimilarly stricken. ECF No. 8, at 1.
However, Defendant Hammel eted not to include a Statement of Undisputed Facts with her Motion fam&tym
Judgment, insteadatiopt[ing] the contentions made [in Defendants KK Sub Il and Pharo’s MimicBummary
Judgment] as if fully set forth hereECF No. 361, at 1.
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LEGAL STANDARD

Summary judgment is warranted “if the movant shows that there is no genyintedis
to any material fact and the movant is entitled to judgment as a matter of law.” .Few. R.
56(a).The Court must take genuinely disputed facts in the light most favorable to the nonmoving
party—here, Plaintiff.See Scott v. Harrj$50 U.S. 372, 380 (2007) (citing Fed. R. Civ. P. 56(c)).
If, based on the admissible evidereegasonable jury could return a verdict in favor of Plaintiff,
summary judgment is not appropridieg., Kaytor v. Elec. Boat Corp609 F.3d 537, 54516 (2d
Cir. 2010)(citing Anderson v. Liberty Lobby, Inet77 U.S. 242 (1986)). In deciding whether to
grant summary judgment, the Court must resolve “all permissible inferendesrexdibility
guestions . . . in favor of [Plaintiff].Id.

DISCUSSION

Title VII's principles guide the interpretation of the NYSHRienderingthe claims
brought under each “analytically identi¢al orres vPisang 116 F.3d 625, 629 n.1 (2d Cir. 1997);
see alsdSchiano v. Quality Payroll Sys., Iné45 F.3d 597, 609 (2d Cir. 2006) (“Hostile work
environment and retaliation claims under the NYSHRL are generally governduke bsame
standards as federal claims under Title VII."). Accordingly, where phralkantiff's claims under
Title VIl andthe NYSHRLare analyzed in tandem.
l. Sexual Harassment Under Title VII and the NYSHRL

Sexual harassment falls within the dgased discrimination prohibited by Title VIl and the
NYSHRL. See42U.S.C. § 2000&2(a)(1);N.Y. Exec. Law § 296(1)(a)t canbe directyia a quid
pro quo relationship, oindirect, through the cultivation of a hostile work environmegee

Mormol v. Costco Wholesale Coy864 F.3d 54, 57 (2d Cir. 2004). Here, Plaintiff claiting



latter, allegingthat Defendant Pharo’actionscreated a hostile work environment fohish
Defendant KK Sub Il should be held responsible.

A prima facie case of a hostile work environment involves two showings: (1) that the
complainedof conduct “was ‘sufficiently severe or pervasive to alter the conditiomgafictim’s
employment andreate an abusive working environment’ ”; and (2) that there are grounds to hold
the employer liable for the harassing employee’s corftiliolbert v. Smith790 F.3d 427, 439
(2d Cir. 2015) (quotingrerry v. Ethan Allen, Inc115F.3d 143, 149 (2d Cir. 1997)).

A. Sufficiently Severe or Pervasive

To rise to actionable harassment, alleged misconduct mesthiee“sufficiently severe”
or “sufficiently . . . pervasivé.E.g, Dash v. Bd. of Educ. of City Schist. of N.Y, 238 F. Supp.
3d 375, 38586 (E.D.N.Y. 2017). Through the lens of summary judgment, then, the alleged
misconduct must fall somewhere on the spectrum between “a single ingttafit was
extraordinarily severe[] or . . . a series of incidents [that] veefficiently continuous and
concerted to have altered the conditions of [the] working environmientguotingWhidbee v.
Garzarelli Food Specialties, Inc223 F.3d 62, 69 (2d Cir. 2000)). Accordingly the absence of
extreme severity, isolated instas are typically not pervasive enough to constitute a hostile work
environmentKaytor, 609 F.3d at 547.

The assessment of hostility looks to the totality of the circumstances, incltiling
frequency of the discriminatory conduct; its severity; whethes physically threatening or
humiliating, or a mere offensive utterance; and whether it unreasonablyeieservith an

employee’s work performancdd. (quotingHarris v. Forklift Sys., In¢.510 U.S. 17, 23 (1993)).

5 A plaintiff alleging a sesbased hostile work environmentst also demonstrate that the alleged harassment occurred
because of her seXolbert 790 F.3d at 439The Court need not reach this point, howewvfar the reasonghat
follow, a reasonable jury ctiinotmake the preliminary determinatitimat a hostile work environment existed.
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That measure involves both objective and subjective standards: the work environmebé mus
objectively hostile or abusive as viewed by a reasonable person, but théf plarsglf must also
subjectively share that perceptidd. (citing Harris, 510 U.S. at 21-22).

In their Motion forSummary Judgment, Defendants KK Sub Il and Pharo maintain that
the three alleged instances of “essentially verbal behavior byemptoyee” over the course of
Plaintiff's approximately thirteemonth employment do not rise to the level of a hostile work
environment. ECF No. 38, at 3-10. In herresponsgPlaintiff does not appear to directly defend
her allegations of harassme@eeECF No. 464. Rather, she focuses on her other claims,
explaining that the hostile work environment claim “was not theiealye raised in the complaint”
and conceding that “[tlhe court may find the defendants’ arguments suffyoreighty to dismiss
the causes of action alleging a hostile work environment, but the remaining ohaséon must
go to trial.”Id. at 3, 9.

As for Defendant Hammel’s position, the attorney affirmation attached to her Motion for
Summary Judgment simpdyateghat “Defendants KK Sub I, LLC and John Pharo filed a motion
for summary judgment . . . . Defendant Hammel now joins that motion and adopts the aostenti
made therei as if fully set forth here.ECF No. 361, at 1.Her Motion for Summary Judgment
does not contain a Statement of Undisputed Facts or Memorandum of Law, both of which are
required by Local Rules of Civil Procedure 7(a)(2)(A) and 56(a)(1). Therfstion in Support
explainsthat it is offered “in lieu of aStatement of Undisputed Facts’ ” based on the conclusion
that the motion “is not . . . complicated . . . and . . . said Statement is not necessarheinder t
circumstances presented.” ECF No-136at 1. That conclusion is incorre¢he Local Rules

instrud that both filings “shall” be includeéit is not at a party’s discretion to simply elect



otherwiseSeel.R. Civ. P. 7(a)(2)(A), 56(a)(1). Notwithstanding the various grounds for outright
denial, the Courstill reaches the merits of Defendant Hammel'siblofor Summary Judgment.

Based on its review of the record, the Court concludes that no reasonable jury could find
that the alleged misconduct was objectively severe or perv&daistiff experienced-at most—
four objectionableexchange®ver the coursef approximately thirteen months, which could not
reasonably be characterized as pervasee.e.g, Alfano v.Costellg 294 F.3d 365, 374 (2d Cir.
2002) ([lncidents must be more than ‘episodic; they must be sufficiently continuous and
concerted in afer to be deemed pervasive.’ ") (quotipgrry, 115 F.3d at 149)xee also Paul v.
Postgraduate Ctr. for Mental Healt®7 F. Supp. 3d 141, 1823 (E.D.N.Y. 2015) (collecting
cases tagreethat “five [occurrences] over the course of roughly fourteen hsont . [is] a rate
of occurrence which courts [in the Second Cifché@ve found to be infrequent’gg@na v. Our
Lady of Mercy MedCtr., No. 97 Civ.4661 RCC, 2003 WL 22434143, at *3 (S.D.N.Y. Oct. 3,
2003) (determining that conduct could not be construed as pervasive where thd pleget
six instance®f harassmenbver the course of approximately fifteen montisgncis v. Chem.
Banking Corp.62 F. Supp. 2d 948, 959 (E.D.N.Y. 199&€mingour racial commentspanning
“late 1993 or 1994” to “mieMarch 1995”insufficienf. Moreover,no reasonable jury could
consider Defendant Ph@ a constantsource of interferencén Plaintiffs workplace—per
Plaintiff's testimonyhe generally visited only once a weekd his visits were typically marked
in minutes, not hour€CF No 35-6, at 14, 43.

In light of thelack of pervasivenesa reasonable junywould needsomecounterbalance of
seveity to determine that a hostile work environment exisgae, e.g.Mormol, 364 F.3dat 60
(“The harassment alleged . . . is not sufficiently severe to overcome its lack cipeness.”).

However, none of the alleged incidents involved anysmaythreats nor did they include any



actualtouching—at most, Plaintiff says th@efendant Pharo “play[ed] with the bottle” of salad
dressing while putting the top back on. ECF No:63%at 21.While a greater degree of severity
could be inferred froiobscene language or gestuteshe occasional vulgar banter, tinged with
sexual innuendo” is typically not actionabfee Reds. N.Y. State Div. of Parqlé78 F.3d 166,
177 (2d Cir. 2012)quotingGallagherv. Delaney 139 F.3d 338, 347 (2d Cir. 199&brogated
on other grounds by Burlington Indus., Inc.Ellerth 524 U.S. 742 (1998)WellsWilliams v.
Kingsboro Psychiatric Ctr.No. 03CV-134 (CBA), 2007 WL 1011545, at {&.D.N.Y. Mar. 30,
2007) (granting summary judgment for the defendant on a hostile work environmenivtiare

a coworker allegedly “made obscene gestures and language using a cucumber ared toimat
addition to other verbal incidents and physical contdckenas true, the incidenwlleged by
Plaintiff represent the sonf sporadic, bffensive utterances” thatwhile distasteful-cannot
reasonably be construed as objectively sevi&e, e.glrons v.BedfordStuyvesant Cmty.egal
Servs, No. 13CV-4457 (MKB), 2015 WL 5692860, at *16£.D.N.Y. Sept. 28, 2015) (collecting
cases)Monclova v. City of New Yaorklo. 12CV-3187 (KAM)(RML), 2014 WL 4828813, at *11
(E.D.N.Y. Sept. 29, 2014) (same).

Evenunder the most favorable treatment for Plaintiff, reasonable jury coublthatfind
thefour verbal incidentsose to the level of a hostile work environment. Accordingly, summary
judgment is GRANTED as to Plaintiff's Title VIl and NYSHRL claims of sexualahament
against Defendant KK Sub 1.

B. Attribution to Employer

Given the Court’s detarination that—even in the light most favorable to Plainti#the
alleged misconduct fails to rise to the level of a hostile work environment, it neechclottihe

guestion of employer liability for this claim.



Il. Retaliation Under Title VII and the NYSHRL

Title VII and the NYSHRL also prohibit discriminatory retaliation against an emeloye
who complains of a purportedly unlawful practice. 42 U.S.C. § 2@00¢Y. Exec. Law§
296(1)(e). Claims of retaliation are subject to the bustefting analysis articulated McDonnell
Douglas Corp. v. Gree11 U.S. 792 (1973%e also Zann Kwan v. Andalexi5t.LC, 737 F.3d
834, 843 (2d Cir. 2013). Under ticDonnell Douglagsramework, the plaintiff must first make
out a prima facie case of retaliatidheeZann Kwan 737 F.3d at 844Notably however, her
burden isde minimis—the plaintiff need only provide admissible evidence from which a
reasonable jury could infer a retaliatory motikteg, Hicks v. Baines593 F.3d 159, 164 (2d Cir.
2010). Once thelaintiff makes out her prima facie casbe creates a presumption of retaliation,
and the burden shifts to the defendant to provide “a legitimaterettiatory reason for the
adverse employment actioriKaytor v. Elec. Boat Corp609 F.3d 537552-53 (2d Cir. 2010)If
the defendant meets its burden of productibdefeats the presumption of retaliatioreated by
the plaintiff's prima facie caseélicks 593 F.3d at 164. The burd#renshifts back to the plaintiff
to demonstrate that the defendaprsffered reason imerely pretextuaZann Kwan 737 F.3d at
845.

To make out a prima facie case of retaliation, a plaintiff must show that: (1) “she was
engaged in a protected activity”; (2) the employer “was aware of this acti{@)ythe employer
“took adverse action against her”; and (4) “a causal connection [existed] betegeotdtted
activity and the adverse actiorValleriani v. Route 390 Nissdrn.C, 41 F. Supp. 3d 307, 318
(W.D.N.Y. 2014) (citingSista v. CDC Ixis N. Am., Inc445 F.3d 161, 177 (2d Cir. 2006)).

Plaintiff seeks to hold Defendant KK Sub Il liable on two apparent theories ahtietal (1)
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retaliatory harassment; and (2) retaliatory terminatiB@F No. 1, at Z10. The Court addresses
each theory separately within its dission of the requisitelcDonnell Douglashowings.

A. Plaintiff's Prima Facie Case

1. Protected Activity

To satisfy the first element of retaliation, Plaintiff must show that €mgdged in a
protected activity, which includepposinga practice prohibitednder Title VII.E.g, Valleriani,
41 F. Supp. 3d at 3389. Notably,the opposedaonductneed not actually violat&itle VII—
instead, a plaintiff need only have “possessed a good faith, reasonable belief timatetthging
employment practice was unlawfinder that statuteSumma v. Hofstra Uniy708 F.3d 115, 126
(2d Cir. 2013) (quotingsaldieri-Ambrosini v. Nat'l Realty & Dev. Corpl36 F.3d 276, 292 (2d
Cir. 1998)). The requisite “good faith” belief must be subjectively held by the flamit the
reasonableness of that belief is also objectively measured by looking at thity tdftahe
circumstancesSee, e.g.Galdieri-Ambrosinj 136 F.3d at 292. In addition, that objective
assessment must be taken “from the perspective of a reasonablié]yssiiuated personKelly
v. Howard I. Shapiro & Assocs. Consulting Eng’rs, P16 F.3d 10, 17 (2d Cir. 2013).

a. Retaliatory Harassment and Retaliatory Termination

For both of Plaintiff's retaliation claims, the relevant protected activity wowdlve
Plaintiff's opposition to her perceived hostile work environment. On the factsnpedsea
reasonable jury could find that Plaintiff subjectively believed that a hostilk @mrironment

existed. At her deposition, Plaintiff testified that she repeatedly told Defiehthmmel that she

7 Plaintiff maintains that Defendant KK Sub 1l “retaliated against][because she complained of sexual harassment
and/or sex discrimination . . . [by] creating a hostitek environment, demeaning [her,] and otherwise forcing her to
work in continued physical proximity to [D]efendant Pharo.” ECF No. 1, at h®Cburt understands this first claim
to be an allegation of retaliatory harassment. In addition, Plaintiff bargyaim for retaliatory termination, arguing
that Defendant KK Sub Il “terminated [her] employment because shela@ioegh of sexual harassment and/or sex
discrimination. . . . [which] was retaliatory.” ECF No. 1, a88

11



“felt uncomfortable” continuing to work with Defendant Pharshe expressed that discomfort in
her phone call to Defendant Hammel, her subsequent letter to Defendant Hammeluétind dter
meeting with Defendants Hamainand Pharo. ECF No. 3 at 27#29. Plaintiff maintained that
she was “upset,” sharing her disbelief with her husband and finding herself “losirfis.Wd. at

21, 25. Ms. Quinones also testified that, before Plaintiff asked her for a etatapainiff
informed her that she was “going to sue [Defendant Pharo]” following the fppgigng incident.
ECF No. 3510, at 6. Considered together, Plaintiff’'s discomfort, distress, and referencalto leg
action could allow a reasonable jury to infer that shbjectively believed she had experienced a
hostile work environment.

With respect to the objective reasonableness of Planb#lief, a jury would need to
consider the perspective of a reasonable person in Plaintiff's SNbdés. a single, suffi@ntly
severe incident might prompt a reasonable belief of harassseent.g.Summa708 F.3cht 126
a number of courts in thigrcuit have determined that one “inappropriate comment’geajly
not enough to justify plaintiff's belief of a Title VIl violation,e.g, Abeln v. Ultra Life Batteries
No. 0#CV-6113L, 2009 WL 857497, at *B (W.D.N.Y. Mar. 30, 2009) (collecting cases). Here,
however, there were multiple exchanges between Plaintiff and Defendant-FiyaRdaintiff’'s
account, four distinct incidents in total. Accordingly, the quesi®whether a reasonable jury
could conclude that those episodes, considered under the totality of the circumsbammsssah
objectively reasonable justification for believing that a€llll violation occurred. This Court

thinks so.

8 The fact that Plaintiff'shostile work environment claim fails to survive summary judgment doesongped the
finding that her subjective belief of a Title VII violation was unreasde Again, the issue for a jury would not be
whether actionable harassment took plaitevould bewhether a reasonable person in Plaintiff's position, under the
totality of the circumstances, could have believed that a Title VIl violatioar et
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As a point of referenceén Reed v. A.W. Lawrence & Co., In85 F.3d 1170, 1179 (2d Cir.
1996), theSecond Circuit discusseljury’s conclusion that plaintiff's subjective belief of a
hostile work envionment was reasonable. ritasoned that the jury’s determination was not
“irrational[,] or . . . a conclusion that reasonable persons could not have regoledthe record,
which contained evidence of two comments and the plaintiff's sense that sim@twaseiving
due credit for her workd. at 1179-80.

Moreover, the NYSDHR issued a determination of probable cause for Plaiptiéf's
termination complaint of harassment, which could also signal that her beliefovasntirely
unreasonablé&ee, e.gSumma708 F.3d at 1287 (“[The plaintiff's] belief that her . . . complaint
to the [NYSDHR] constituted protected activity is evident . . . also based upon the comolusi
the NYSDHR itself, which determined that there was probable cause to proneéer]
complaint. We conclude that it was objectively reasonabléttierplaintiff] to believe she had
suffered from employment discriminat under Title VII . . . .”). Thereforenithe light most
favorable to Plaintiff, a jury could conclude that hdbpjeative belief was objectively reasonable.

Acting on that beliefPlaintiff musthave engaged in activity that “opposed” gezceived
harassment. Such “protected activitg’not limited to formal charges of discriminatieit also
includes “informalprotests,”such as fhakingcomplaints to management, writing critical letters
to customers, protesting against discrimination by industry or by society irajenerexpressing
support of ceworkers who have filed formal chargeStmner v. U.S. Postaéfy., 899 F.2d 203,
209 (2d Cir. 199Q)see also, e.gBossi v. Bank of AmNo. 3:14CV-02301, 2016 WL 4446444,
at *4 (M.D. Pa. Aug. 19, 2016) (finding that Plaintiff's “attempt[] to gather imi@tion for a

complaint she intended on filing” could comste a protected activityMarcus v. Barilla Am. NY,
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Inc.,, 14 F. Supp. 3d 108, 115 (W.D.N.Y. 2014) (describing the scope of “protected activity” as
“broad”).

A reasonable jury could determine that Plaintiff “opposed” the perceiveddnagat in
any one bthree ways: (1) the phone call to DefendBiaimme] her District Manager and HR
liaison; (2) the solicitation of supporting statements from her coworkef3) tire pretermination
filing of her harassment complaint with the NYSDFRaken in the light most favorable to
Plaintiff, each activitycould be understood to sufficiently oppdser pereived hostile work
environment, rendering the activity “protected.”

2. Employer Awareness
a. Retaliatory Harassment and Retaliatory Termination

For an employer toetaliate against an employee, it must actually be aware of her
engagement in a protected activity. With respect to the first protected aetikgyphone call to
Defendant Hammel-a reasonable jury could determine that Defendant KK Sub Il was aware of
the @nversation. Plaintiff described the alleged harassment to Defaddamhelin her capacity
as Plaintiff's District Manager and HR contact, andefendant Hammel discussed that
conversatiorwith Annie Aggarwal, one of founwnersof Defendant KK Sub II. Accordingly, a
reasonable jury could conclude that Defendant KK Sub Il knew of Plaintifés firotected
activity prior to her termination.

For the second protected activitylaintiff's solicitation of supporting statements.

reasonable jury could also conclude that Defendant KK Sub Il had knovdeBgentiff's efforts.

9 While Plaintiff uses the call to Defendant Hammel as the relevant protectedyatti@iCourt has determined that
a reasonable jury could alsonsiderthe additional activities listeddccordingly, the Court’s analysis includes all
three.See, e.gAddo v. N.YHealth & Hosps. Corp.No. 15CV-8103 (RA), 2017 WL 4857593, at *8 (S.D.N.Y. Oct.
25, 2017)(“Although Plaintiff does not rely upon them in her opposition papeesCiburt also considers whether
various emails Rintiff sent while employed [by Defendamthay qualify as protected activity bearing a causal
relationship to the adverse employmectian.”).
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In its own filings, Defendant KK Sub Il maintains that it fired Plaintdised orthat activity: it
assertsthat, upon interviewing the coworker who refused to give a supporting statement, it
“concluded] that the Plaintiff hadsolicited a false statement] and] . . . terminated her
employment.” ECF No. 34, at 8. Apart from any question of veracity, that statement signals that
Defendant KK Sub Il does not dispute its-peemination kiowledge of Plaintiff'sfforts to secure
supporting statement8ased on that recognition, a reasonable jury could conclude that Defendant
KK Sub Il knewof Plaintiff’'s second protected activity prior to her termination.

The third protected activity-Plainiff's complaint of harassment with the NYSDHR
occurred approximatelgne day beforeher termination. Even taking all inferences in the light
most favorable to Plaintiff, nothing appears to suggest that, within temtyhours, Defendant
KK Sub Il was ndfied of the formal NYSDHR complaint filed against it.

In sum, while a reasonable jury may not be able to find that Defendant KK Sub Il had
knowledge of Plaintiff's actual filing with the NYSDHR, dbuldfind that Defendant KK Sub I
had knowledge of either of the other protected activities.

3. Adverse Action

In the general context of retaliation, the element of adverse action quisethat “a
reasonable employee would have found the challenged action materially adversan[indnit
well might have dissuaded a reasonable worker from making or supporting a dfarge
discrimination.”Burlington N.& Santa Fe Rwy. Co. v. Whjt848 U.S. 53, 68 (2006yjuoted by
Kessler v. Westchester Cty. Dep’t of Social Se#él. F.3d 199, 207 (2d Cir. 2006)

a. Retaliatory Harassment
Somecourts in this circuit have questioned whether the Supreme Court’s deciSutnitén

also broadened the standard for claims of a retaliatory hostile work environmehgtbemthe
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severeand-pervasive standard for substantive hostile work environment claims stika e,
e.g, Matthews v. Corning Inc77 F. Supp. 3d 275, 2988 & 297 n.7 (W.D.N.Y. 2014) (flagging
the issue and applying the standard fiimte). Under eitheof thosestandard, however, Plaintiff
fails to satisfy the adversaction element of her retaliatory harassment claim.

The adverse action alleged for Plaintiff's retaliatory harassment claim wsil@y
definition,the harassmemshe claims to have experiencedetaliation for engaging in a protected
activity. To determine whethenetaliatory harassment took place, a jury would need to use
Plaintiff s known engagement in a protected activity as the martkeshich to start assessing
Defendants’ conductOf the two activities a jury could construe &sth (a)protected and(b)
known by Defendant KK Sub,lithe earlier action wa Plaintiff's phone call witrDefendant
Hamme| and the later was Plaintiff's solicitation of supporting stateméldtably,using the lagr
activity asthe starting point for assessing any harasswendd narrow the timespaat issue
necessarilffimiting the scope of conduct that could support Plaintiff's cladocordingly, the
most favorable treatment for Plaintiff would beusethe phone calasthe relevant protected
activity.

The proper inquiry would thus focus on Defendants’ actiafter Plaintiff's phone
conversation with Defendaiffammel In support of her standalone claim of a hostile work
environment, Plaintiff points tthree main incidents, which allegedly took place in the following
order: (1) Defendant Pharo calling her a “bitch”; (2) the conversatiatving the bottle of salad
dressing; and (3) the exchange regarding Plaintiipple piercings. Plaintiff also claims thait
another pointDefendant Phartold her that she seemed to be “in a good mood” and “must have
gotten some last night.” Taken together, these episodes formed the baEmtdf£phone call

to Defendant Hammetas the topic of conversatiptiney necessarily predated that cBRICF No.
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35-6, at 23 (describing the piercing incident as “the last incident that [she] could Eketiming
of those incidents thus precludes their consideration as evideretal@tory harassment.

In the absence of those episodesaleged actsemain tosupportPlaintiff’'s claim of a
retaliatory hostile work environment. Plaintiff fails to offer anything specfgarding her claim
of being generally “demean[ed],” and the only remaining alleg&iamtiff cites for supporis
that Defendanttailedto reassign her or Defendant Pharo. Under the s@rgrervasive standard
applicable to standard claims of a hostile work environméi, farrow slice of activity is
insufficient particularly wherall of Defendants’ conduettaken togetherfails to constitute a
hostile work environment.

Even using the broader standard fravhite Plaintiff's own conduct defeats the requisite
showingfor the adversaction elementPlaintiff filed her complaint of sex harassment with
the NYSDHR orapproximatelySeptember 25, 201the day before her terminatideCF No. 35
2, at 3; ECF No40-5, at 2. Defendants’ conduct thus did not dissuade Plaintiff from making a
charge of discrimination because she, in fact,file a harassmermomplaint with the NYSDHR
after the time period relevant to her claim of retaliatory harassmahits earliest, the weeks
between Plaintiff's phone call with Defenddté@mmeland Plaintiff’'s ultimate terminatiorbee
Matthews 77 F. Supp3d at 298 (“By Plaintiff’'s own implied admission, the alleged harassment
did not dissuade her from continuing to complain about alleged discrimination.”). Under eithe
standard, Plaintiff cannot make oilte requisite prima facie caskor that reason,usnmary
judgment is GRANTED as to Plaintiff's Title VIl and NYSHRL claims of retaligtbarassment

against Defendant KK Sub 1.
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b. Retaliatory Termination
In the absence oflater rehiring thecomplainedof firing in a retaliatory termination claim
cantypically satisfy the adversaction requiremeniSee, e.g.Goffe v. NYU Hosp. Ctr201 F.
Supp. 3d 337352(E.D.N.Y. 2016) Thus, a reasonable jury could consiB&intiff's termination
a materially advese action, satisfying the third element of peima facie casef retaliatory
termination.
4. Causal Connection
The Second Circuit has consistently held that the canasadection requirement may be
satisfied indirectly via proof of close timimgtween the protected activity and subsequent adverse
adion. E.g, Summa v. Hofstra Univ708 F.3d 115, 1228 (2d Cir. 2013) It has not, however,
drawn any‘bright line” at whicha connectiorbecomes too temporally remote to be caudhht
inferential assessment is left to the Court’s judgnmeeé idat 128.
a. Retaliatory Harassment
Because Plaintiff fails to satisfy the third element for her requisite prima famérgy of
retaliatory harassment, the Court need-rabd does netaddress the fourth element for this
claim.
b. Retaliatory Termination
Between the two protected activities arguably known to Defendant KK Sub -l pre
termination, the earlierthe phone call to Defendant Hamredtill preceded Plaintiff’s firing by
only one month. The Second Circuit hassoned that timing within the same ragrmits an
inference of causalitySee, e.g.Zann Kwanv. Andalex Grp. LLC737 F.3d 834, 845 (2d Cir.
2013) (inferring causation from a span of three weeRRintiff's solicitation of supporting

statements did not start until after her call to Defendant Hammel, making them eeeinciiose
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to the adverse action. Moreover, the giveasons for Plaintiff's terminatiocould signal clear
causalitywith respect to Plaintiff's solicitation: Plaintiff was purportedly fired speaify because
shesolicited supportfor her harassment clajmotwithstanding Defendants’ contentions that she
did so improperlyAccordingly, a reasonable jury could infer a causal connection between either
of those protected activities and Plaintiff's termination.

B. Defendant’s Legitimate Reason

Per theMcDonnell Dougladramework, a plaintiff's prima facie showing of retaliation
shifts the burden to the defendant to offer a legitimate;retaiatory reason for the adverse
action.McDonnell Douglas Corp. \Green 411U.S. 792, 802(1973).With respect to Plaintiff's
retaliatory harassment claim, her failure to make out a prima facie case praljeoftte Court’s
analysis undeMcDonnell Douglasontinues only for heram of retaliatory termination.

Here, the claimetnpropriety of Plaintiff's solicitationsould constitute &egitimate, non
retaliatory reason for her firind\ll three Defendantsnaintainthat Plaintiff “was terminated for
abusing her supervisory position to obtain falstestants from employees.” EQNo. 35-2, at 3;
ECF No.36-1, at 1. Specifically, Defendants pointthetestimony ofMs. Quinoneswho refused
to provide Plaintiff with a supporting statemesi¥ls. Quinonesagreed that she had declined
Plaintiff's “efforts to have [her] make a false statermieBICF No. 354, at 8; ECF N035-10, at
12; ECF No0.36-1, at 1 Defendants clainthat, pursuant to investigatinigls. Quinonesaccount,
Plaintiff was terminated. ECF N@5-1, at 8; ECF No36-1, at 1 Since Defendant KK Sub II's
burdenis only one of productionits claim of misconduct is satisfactory.

C. Plaintiff's Showing of Pretext

TheMcDonnell Douglasubric provides that, once a defendariffersa legitimate, non

retaliatory reason for thedverse employment action, the plaintiéinchallenge it as pretextual
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McDonnell Douglas411U.S. at 804For a reasonable jury to find pretetkte plaintiff musshow
“that retaliation was a ‘bdfor’ cause of the adverse action® Zann Kwan 737 F.3dat 845
(quotingUniv. of TexSw.Med. Ctr. v. Nassarl33 S. Ct. 2517, 2533 (20).3The phrased ‘but-
for’ cause” is significant: it signals that retaliation needhaste been thgolecause of the adverse
action.Seeid. at 846 Rather, the plaintiff must demonstraomly that the adverse action would
not have occurred in the absence of the retaliatory motye.”

A reasonable jury may find bd@ibr causatior—and,thus, infer pretext-where the plaintiff
points to “weaknesses, implausibilities, inconsistencies, or contradictionie defendant’s
given reason for the adverse actitth; see alsdReeves v. Sanderson Plumbing Prods., B®0
U.S. 133, 14#48 (2000 (explaining that intentional discrimination may be inferred from the
falsity of the employer’s proffered reasoiyhile disproving the defendant’s explanationnist
always dispositive, it iscircumstantial evidence tha. . may be quite persuasiv&®eeves530
U.S. at 14#48. Additionally,analysis ofcausation in the pretext context is “particularly poorly
suited to disposition by summary judgmemcause it requires weighing of the disputed faets”
not just “a determination that there is no genuiispute as to material facZann Kwan737 F.3d

at 846 n.5 (reasoning that the question of but-for causation should be resolved by a jury).

10 The Second Circuit has not clarified whetidassars but-for standard, set fortfor Title VIl retaliation claims,
should also apply to retaliation claims brought under the NYSIHRE, e.gZann Kwan 737 F.3d at 845 n.7 (“[W]e
do not decide whether the NYSHRL claim is affected\@gsar which by its terms dealt only with retaliation in
violation of Title VII.”); Misas v. N.ShoreLong Island Jewish Health Sy®lo. 14CV-08787 (ALC) (DCF), 2017
WL 1535112, at *9 n.8 (S.D.N.Y. Apr. 27, 2017). However, a number of district coufisicircuit have used the
Nassarstandard for NYSHRL retaliation claim#disas 2017 WL 1535112, at *9 n.8 (noting district courts’
application ofNassarto the NYSHRL);see also, e.gDelLuca v. Sirius XM Radio, IndNo. 12cv-8239, 2017 WL
3671038, at *24 (S.D.N.Y. Aug. 7, 2017) (citiNgssaras governing “federal and state lawAdams v. Montefiore
Med. Ctr, No. 15¢cv-5082 (KBF), 2017 WL 4417695, at *4 (S.D.N.Y. 081.2017) (citingNassarandZann Kwan
as setting a btfor standard for NYSHRL retaliation claim$yassel v. City of MiddletowiNo. 14CV-8922 (KMK),
2017 WL 4350281, at *15 (S.D.N.Y. Se@8, 2017) (same). For the reasons that follow, the Courttfad®laintiff
could satisfyNassats stricter, butfor showing. Accordingly, the Court would have also fotimat she could satisfy
the lesser showing that the alleged retaliation was a “substantial oatimgtifactor” in her terminatiorZann Kwan
737F.3d at 846 n.5 (quotinganiola v. Bratton243 F.3d 610, 625 (2d Cir. 20013ge also idat 845 n.7 (avoiding
the question of wheth&tassarapplies to the NYSHRL “because the plaintiff's claims survive undeN#ssarbut
for standard”).
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Here, a reasonable jury could find that Defendants’ proffered reason for témgina
Plaintiff was merely pretext for retaliation. In her deposition testimbtsy,Quinonesonfirmed
that Defendant Hammabld her “to watch [Plaintiff] and try to see if she d[idly#imng wrong’
ECF No. 3510, at 6 Ms. Quinone®xplained “[Defendant HammeBaidshe had an investigation
against [Plaintiff]. . . . She wasgutrying to see if [Plaintifflvas going to mess up . . . . Shas
like just keep an eye on [Plaintifjnd let me know what she does or doesn’t do.” Id. By Ms.
Quinones’account, this exchangeok placevhen Defendant Hammel requested statemiatn
herin support ofDefendantPharo,all of which necessarilyoccurredafter Plaintiff's phonecall
creatinghedispute See idat 5. A reasonable jury coutdnstrue Defendant Hammel’s instruction
asseeking cover for an otherwisetaliatory firing Moreover, the close timing betweBhaintiff's
phone calto Defendant Hammeind Plaintiff's termination could also contributeatoeasonable
inference of pretexBee, e.gZann Kwan 737 F.3cat846—-47(“[A] plaintiff may rely on evidence
comprising her prima facie case, including temporal proximity, together vién evidence such
as inconsistent employer explanaspto defat summary judgment at [the pretext] stage.”).

Ms. Aggarwal’s explanations coutdst additionatloubt on the legitimacy of Defendants’
proffered reason for Plaintiff's termination. In her deposition, Ms. Aggarateal threereasons
taken togetherfor the firing Plaintiff allegedly (1) “d[id] personal things on the clock”; (2)
“discuss[ed] piercings . . . in [the] business environment”; antsBicit[ed] false steements.”
ECF No. 358, at 24Ms. Aggarwalalso explainethat “being unfaithful to tb clock” by engaging
in personal activities would be “an automatic reason” for termindtioAlthough an alternative,
“automatic” ground for termination could jeopardize Plaintiff's requisite shgvof butfor
causationMs. Aggawal testified that—in Plaintiff’s case-the decision to terminate waldsed

off of” all three reasonsld. At base, Plaintiff and Defendants dispute whether shiecited
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statementsvere false: Plaintiff maintainthat she sought confirmation of the piercing incident
while Defendantghallenge the truthfulness béraccount. fithese factual disputese construed
in the light most favorable to Plaintiff, then Defendants’ contention that the atiiog were the
basis for Plaintiffs firing directly admits that Plaintiff' fforts to support hesomplaint werea—

if not the—butfor cause ohertermination.

Defendants’ purported timeline of events could lend further support to this irdeldenc
the Statement of Undisputed Facts submitted with their Motion for Summary Jugigme
Defendants KK Sub Il and Pharo maintain that thel@itn meeting between Defendant Hammel,
Defendant Pharo, and Plaintiff occurrémh or aboutSeptember 25, 2015 . after an internal
investigation and inquiry was made into the allegations oflaintiff.” ECF No. 352, at 2. In
her Motion for Summary Judgment, Defendant Hammel agreed with Defendants Rihdtk a
Sub II'saccount. ECF N036-1, at 1.While Plaintiff disputesvhether any real inquirinto her
claims ever took place, ECFoN40G5, at 2, Defendantdwn sequence of eventsdercuts their
profferedrationale: pursuant to theitaimed investigationthey would have already received the
September 22, 201gtatementsrom Ms. Quinonedlagging the alleged timelock violatiors,
soliciting of statements, and piercing discussion prior to the sit-down mesgetgCF No.40-2,
at 2; ECF No40-3, at 2;see alsd&=CF No. 3-8, at 24, 27NeverthelessDefendant Hammel and
Ms. Aggarwaleachtestified that the purpos# that meeting-which the parties agree occurred
“on or about” the day poeding Plaintiff's terminatior-was to “see if [Defendant Pharo and
Plaintiff] could work togethet not to terminate Rlintiff. ECF No. 359, at 22 see alsd&CF No.
35-8, at 26. As Plaintiff’'s counsel points out, a reasonable jury could find recgrthbibralleged
seriesof events “inherently confusifigif Defendants were already aware of their rcdlaimed

grounds for Plaintiff's termination, a reasonable jury could question whythleeyconducteda
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conciliatory, sit-down meetingfor Plaintiff and Defendant Phartto see if they cold work
together” the day before Plaintiff was fireseeECF No. 35-9, at 22; ECF No. 40-4, at 8.

Given the logical inconsistencies, temporal proximitgnd instructions to‘watch
Plaintiff,” a reasonable jury could infer that Defendants’ proffered reasorPlntiff's
termination was pretextué@ee, e.gZann Kwan 737 F.3d at 84817 (“Based on the discrepancies
between the EEOC statement and subsequent testimony, a reasonable juror qotlldtittie
explanation given by the defendant was pretextual, and that, coupled with the textumityprox
between the complaint and the termination, the September 3 complaint wafor dautse of
Kwan’s termination.”).Summary judgment ishereforeDENIED as to Plaintiff's Title VII and
NYSHRL claims of retaliatory termination against Defendant KK Sub II.

[I. Aiding and Abetting Under the NYSHRL

While daims brought under Title VII and the NYSHRL are subject to -mamtical
analysesthe NYSHRL provideanavenue for individual liabilitynot found in Title VII SeeN.Y.
Exec. Law 8§ 296(6)Rojasv. Roman Catholic Diocese of Roches&80 F.3d 98, 1087 n.10
(2d Cir. 2011) The only survivingNYSHRL claim for which to assessdividual liability is
Plaintiff's allegationof retaliatory termination, so the Court’s analysis of Plaintiff's aiding
abetting claimss tailored accordingly.

The NYSHRL makes it “an unlawful discriminatory practice for any persaid, abet,
incite, compel, or coerce the doing of any of the acts forbidden under this artiol@tt@mpt to
do so.” N.Y. Exec. Law 8 296(67A defendant need not exercise supervisory control to be held
individually liable under this provisionrather, he relevah inquiry is whether thedefendant
“actually participate[d]in the conduct giving rise to [thé]scrimination claim."Rojas 660 F.3d

at 106-07 n.10(quotingTomka v. Seiler Corp66 F.3d 1295, 1317 (2d Cir. 1998progated on
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othergrounds by Burlington Induv. Ellerth, 524 U.S. 742 (1998 Feingold v. New York366
F.3d 138, 1548 (2d Cir. 2004) (samepAccordingly the proper questiohereis whethera
reasonable jury could determine tBafendants Hammelnd Phardparticipaed in the conduct”
giving rise to Plaintiff's claim of retaliatioh*

Taking all inferences and disputes of material fact in the light most favorablanoffla
a reasonable jury could determine that Defendant Haraatiekly contributed to the decision to
fire Plaintiff. While Defendant Hammel's counsel argues tta“did not make the decision to
terminate [Plaintiff] and “merely relayed the decision of Ms. Aggarwal,” ECF Nol136t 2,
parts of the recordeflect otherwi. The attorney affirmation attached to Defendant Hammel's
motion quotes testiony from Ms. Aggarwal, but-at that same depositieAMs. Aggarwalcalled
the decision to fire Plaintiff “a joint decision.” ECF No.-85at 24. $ecifically, Ms. Aggarwal
statedthat shé'made the decision to terminate [Plaintiffl and so had [Defendant Hamnal].”
Ms. Aggarwal continued to reiteratieat both she and Defendant Hammel had reached the same
conclusion leading her to explajf[W]e thought it was best to terminate. .” Id. at 24-25.
Moreover, Defendant Hammel wt®e one whactuallycarried outPlaintiff’'s termination ECF
No. 356, at 34; ECF Na35-7, at 12-13.Given Defendant Hammel’s undisputed firing of Plaintiff

andhercontested role in the underlying decision, a reasonable jury could find that sltkdiagtle

11 pefendah Hammel's counsel citeRatrowich v. Chemical Banl63 NY.2d 541 (1984)per curiam)to argue that
the NYSHRL's aidingandabetting provision would onlpe applicable to Ms. Aggarwal. Per guidance from the
Second Circuit,iat conclusions incorrect:Patrowichaddressed whether a corporataployeecould be heldiable

as aremployerunder the NYSHR| Patrowich 63 N.Y.2d at 542-not as araider andcabettor see, e.g.Matusick v.
Erie Cty. Water Auth.757 F.3d 31, 53 (2d Cir. 2014) (“Under section 296, a person can be found indyviididd!

for violations of the State’s Human Rights law if either (1) he or ahebe said to constitute the employer in his or
her own individual capacitysee Patrowich v. Chem. Bari3 N.Y.2d 541, 473 N.E.2d 11, 1833 N.Y.S.2d 659,
661 (1984);see alsd\.Y. Exec. Law§ 296(1)(a);or (2) if he or she ‘aid[s], abet[s], incite [s] [sic], compel[s] or
coerce[slthe discriminatory conduct.” N.Y. Exec. Law § 296(GeMmphasis addel)Johnson v. Countygf Nassau

82 F. Supp. 3d 533, 536 (E.D.N.Y. 2015) (deeming it “wettled in the Second Circuit” thaiding-andabetting
liability can ariseunder § 296(6from an employee’s “actual[] participat[ion] in the conduct giving rise to a
discrimination claim”).
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abetted” theetaliatory termination by Defendant KK SubAlccordingly, summary judgment is
DENIED as to Plaintiffs NYSHRL claim of aiding and abetting against DddehHammel.

With respect to Deindant Pharo, a reasonable jury could determine ttesbfaided and
abetted” Plaintiff's terminationPlaintiff maintains that, on the morning of her termination, she
opened the Penfield store. ECF No-&@mt 34. As she recalls, Defendants PharoHentimel
arrived later—together—and told her to stop working, at which point, Defendant Hammel fired
her.ld. At his depositionDefendant Pharmaintainedhat, “when [he] showed up that day, [he]
didn't know that [Phintifff was even getting firet.ECF No. 357, at 13. Nevertheless, he
confirmed that Defendant Hammel arrangedneet inthe Penfield Subway’parking lot where
she explained that Plaintiff was being fired that ddyat 12-13. Following that conversation,
Defendant Phar@ntered the Penfieldtore and was present when Defendant Hamfireld
Plaintiff. SeeECF No. 357, at 12 Defendant Pharo also testified that he showed up with
Defendant Hammel thatay “[b]ecause [Defendant Hammel] was terminating [Plaintiff], and |
hadto open the store.ld. at 12. Taking all inferences and factual disputes in the light most
favorable to Plaintiff, a reasonable jury could conclude that Defendant PharaleéhteRenfield
store that morning to knowingly assist Defendant Hammel with Plaintiff's termin&em e.q.
Pedi v. Gov't Emg.Ins. Co, No. 11 CV 5977(VB), 2012 WL 6918388, at *3 (S.D.N.Y. Dec. 10,
2012) (denying a motion for judgment on the pleadings where the plaintiff's directisopevas
allegedlypresent on the phone fitre termination)Stevens v. New YqQi&91 F. Supp. 2d 392, 401
(S.D.N.Y. 2009) (denying a motion to dismiss where one deferalgedly “summoned”
plaintiff to his firing and another waslegedly“present” for the firing, reasoning thidite plaintiff

claimed“they were at least in some way directly involved in his termination”).
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Moreower, a reasonable jury could also lookDefendant Pharo’s involvement in the
purported investigation against Plaintiff, which subsequently led to her firing. Ms. @ginon
testified that, after Plaintiff asked her for a supporting statement, shiec®@efendant Pharof
the requestECF No. 3510, at 7. Per Ms. Quinones’ account, Defendant Phaeo called
Defendant Hammel asking if “[he] need[ed] to get a lawyer, because [Plaintiffjedhto sue
[him].” 1d. Defendant Pharo confirmed that he called Defendant Hammel after his conversatio
with Ms. Quinones, and Defendant Hammel instructed him to obtain written stasemoemtVis.
Quinonesld. at 12.Those statementhenformed the claimed basis for Plaintiff's termination.
Taking Plaintiff's factual allegations as true, a reasonable jury couldmdetethat Defendant
Pharo’s involvement in procuring Ms. Quinones’ statements helped to create theuptetaver
for her retaliatory firing—namely, Defendant€laim thatPlaintiff was improperly obtaining false
statements from her subordinatgse, e.g.Dunson v. THMaint. & Contractors, Inc, 171 F. Supp.
2d 103, 11516 (E.D.N.Y. 2001) (determining thateasonable jury could find aiding and abetting
whereindependent contractocenducted an investigation to allegedly help the employer develop
a pretextual coverAccordingly, summary judgment is DENIED as to Plaintiffs NYSHRL claim

of aiding and abetting against Defendant Pharo.
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CONCLUSION

Forthe reasons stated, Defendants KK Sub Il and Pharo’s Motion for Summary Judgment
(ECF No. 35) is GRANTED IN PART and DENIED IN PART, and Defendéarnmel’'sMotion
for Summary Judgment (ECF No. 36) is DENIED.

Defendant KK Sub IE Motion for Summary Judgment as to Plaintiff's first, second,
fourth, and fifth claimgsexual harassment and retaliatory harassment under Title VIl and the
NYSHRL) is GRANTED, and those claims are dismissed from this case. DetekdlaSub II's
Motion for Summary Judgment as to Plaintiff's third and sixth claims (retaliatamjirtation
under Title VII and the NYSHRL)} DENIED.

Defendant Pharo’s Motion for Summary Judgment as to Plaintiff’'s seventh (elaiimg
and abetting undethe NYSHRL)is DENIED with respect to Plaintiff's claim of retaliatory
termination.

Defendant Hammel's Motion for Summary Judgment as to Plaintiff's eighth (dadlimg
and abetting under the NYSHRIE9 DENIED with respect to Plaintiff's claim of retafory
termination.

IT IS SO ORDERED.

Dated:January26, 2018

Rochester, New York ﬂ/{/ 5 Q

HON. Fﬁ NK P. GERAC/, JR.
ChlefJudge
United States District Court
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