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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LOGICAL OPERATIONS INC,

Plaintiff,
Case #15-CV-6646+FPG

DECISION AND ORDER

30 BIRD MEDIA, LLC, et al.,

Defendant.

INTRODUCTION

Logical Operations Ind:‘Logical”) brings suit forcopyright infringement against 30 Bird
Media, LLC (30 Bird”) and three of its officersAdam A. Wilcox, Benham Tchoubineh, and
Alireza Choubineh (the CEO, President, and @FQ0 Bird respectively).Logical and 30 Bird
are in the business of developing and publisimstructional materials. At issue in this ease
the parties’ competing lines of instructiomaknualsfor certain computer programslogical
alleges that Defendants designed their mwate to mimic Logical's serieand, by doing so,
infringed on Logical’s copyrights. ECF No. 59. Presently before the Cdbefehdants’ motion
for summary judgmentECF No. 72. Plaintiff opposes the motion. ECF No. 74. For the reasons
that follow, Defendants’ motion SRANTED IN PART, in that summary judgment is grantau
Logical's claim of copyright infringement but deniedithout prejudice onDefendants’

counterclaim for attorney’s feés.

! Defendants repsted a hearing on the motion, ECF No-97but the Court concludes that a hearing is
unnecessary.
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LEGAL STANDARD

Summary judgment is appropriate when the record shows that there is “noegéispute
as to any material fact atlde movant is entitled to judgment as a matter of’laked. R. Civ. P.
56(9; see alscCelotex Corp. v. Catretd77 U.S. 317, 322 (1986pisputes concerning material
facts are genuine where the evidence is such that a reasonable jury could retdiot dov the
non-moving party. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)In deciding
whether genuine issues of materiattfaxist, tke court construes all facts in thight most
favorable to the neamoving party and draws all reasonable inferences in thenuing party’s
favor. Seeleffreys v. City of New YQrk26 F.3d 549, 553 (2d Cir. 2005). However, the-non
moving party “may not rely on conclusory allegations or unsubstantiated dpmctld.D.I.C.

v. Great Am. Ins. Cp607 F.3d 288, 292 (2d Cir. 2010) (quotation omitted).
BACKGROUND

Consistent with the applicable standard of review follewing narrativeconsists othe
undisputed facts and the disputed facts taken in the light most favorable talL&gie Smolen v.
Wilkinson No. 11€V-6001, 2013 WL 5417099, at *1 (W.D.N.Y. Sept. 26, 2013).

Logical develops, markets, and distributes training coursefgaramong other things,
various computer programs. Atissue in this case aré\um ILT Series line of . . instructional
manuals” for Microsoft Excel, Outlook, and Word. ECF No.ZB2 28. Logical obtained the
copyrights to these manuals whemdfjuired Axzo Press, the original publisher, in 201d. |
29; see alsdECF No. 74 at 9 The manuals ithe Axzo ILT Seriesare intended to be used “for

in-class instructin by an instructor to a student” and are sold in instructor and student versions.

2The entire genealogy of the Axzo ILT Series is more complex, but thodls detaot need to be recounted
for present purposesseeECF No. 74 at 6-9 (discussing history of Axzo ILT Series).
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ECF No. 7228 { 33. The manualare intendedo prepare studestfor “specially designed
Microsoft certification exams.’ld.

Benham Tchoubinetiounded 30 Bird in March 2014. Initially, 30 Bird did not publish
instructional materials for the Microsoft suite of products. ECF N& @423. But, as Logical
describes theequencef events 30 Bird undertook substantial efforts to develop a competing line
of Microsoft Office coursework beginning in January 2015. At that time, 30 Bird hired Adam
Wilcox as CEO and made him part owner of the company. ECF N88 124. Wilcox had
previously workedat Axzo Press before its acquisition by Logieeddhe had beeradesigner on
the Axzo ILT Series.Over the next months, 30 Bird went on to hire a number of former Logical
and Axzo Press employeeSeeECF No. 74 at 40. The crux of Logical’s claim is that 30 Bird’'s
designers had access to and used the Axzo ILT Series as the mo@6€l Birds series,
substantially replicating itdesign, look, and feel.

In July 2015, Logical learned that 30 Bird was creating competing maandlg brought
suit in Octoberof that year Logical brings one claim ofcopyright infringement against
Defendants. ECF No. 59 at 91. Defendants haveaiseda counterclaim requesting attorngy’
fees under 17 U.S.C. § 505.

DISCUSSION

Defendants seek judgment as a matter of taw both Logical's claim and their
counterclaim for attorney’s fees. Because Defendants develop noegasnto why they are
entitled to attorney’'s fees under 17 U.S.C. § 505, the Court denies their rootitwat issue
without prejudice.See Baker v. than Outfitters, InG.431 F.Supp.2d 351, 357 (S.D.N.Y. 2006
(statingthat “[a]naward of attorney fees and costs is not automatic” under 8 505 and listing

factors that a court should consider).



Turning to the claim for copyright infringememefendantsargue, among other things,
that summary judgment is appropriate because Logical cannot demonstratbetl2Q Bird
manuals are substantially simikarthe Axzo ILT series. More specifically, Defendants contend
that the similarities betweethe competing seriedargely relate to unprotected elements
Defendants assettiat once those unprotected elements are filtered out, there is no “room to find
substantial similarity.” ECF No. 29 at 11.

While not conceding that many of the similastietween 30 Bird’s and Logical’'s manuals
relate to unprotected elements, Logitauses its opposition more on the argument that the Court
should compare the works based on their total concept and feel, as opposed toglibseatorks
into their compaent parts. Logical argues thatderthatstandargdDefendants areah entitled to
summary judgment.

In analyzing this dispositive issue, the Court begins by setting forth themelaw. It
then proceeds to analyze the elements of Logical’s and 30 Bird’s works thattpdly give rise
to a claim for copyright infringement. Finally, the Court addresses thgtiqn oftotal concept
and fee| concluding that Defendants are entitled to summary judgment.

l.  Relevant Law

To prove a claim of copyright infringement, a plaintiff must establish three etenit)
that his work is protected by a valid copyright, 2) that the defendant copied his work, hatl 3) t
the copying was wrongftil.Zalewski v. Cicero Builder Dev., In@54 F.3d 95, 100 (2d Cir. 2014).
The thrd element—wrongful copying—is atissuehere.

a. Wrongful Copying
Wrongful copying exists “where two works are ‘substantially similat.dspata DeCaro

Studio Corp. v. Rimowa Gmbo. 16 Civ. 934, 2018 WL 3059650, at ¢S.D.N.Y. June @,



2018). The Second Circuit has articulated three standards that bear on the question ofadubstant
similarity. “In most cases, the test feubstantial similarity is the ‘ordinary observer testich
gueries whether an average lay observer would recognize the alleged copyings beawn
appropriated from the copyrighted wdrkdaml Am. Inc. v. GF) 193 F.3d 92, 100 (2d Cir. 1999);
see also Zalewskir54 F.3d at 102 (stating that the question is whether “the ordinary observer,
unless he set out to detect the disparities, would be disposed to overlook them, and regard thei
aesthett appeal as the saie “Although dissimilarity between some aspects of the works will
not automatically relieve the infringer of lidiby, numerous differences tend to undercut
substantial similarity.”Disney Enters., Inc. v. SarelB22 F. Supp. 3d 413, 442 (S.D.N.Y. 2018)
(internal citatims and quotation marks omittedgeWilliams v. Crichton84 F.3d 581, 588 (2d
Cir. 1996) étating that no liability attaches “when the similarities betweepibiected elements
of plaintiffs work and the allegedly infringing work are amall import quantitatively or
qualitatively™).

The second standard is the “more discerning obsetest,”which is used when a wask
not “wholly original” and “incorporates elements from the public domaiBdisson vBanian,
Ltd, 273 F.3d 262, 272 (2d Cir. 20013ee alsaZalewskj 754 F.3d at 102. That test requires
“substantial similarity between those elements, and only those elementsprivade
copyrightability to the allegedly infringed watk Belair v. MGAENt, Inc., 503 F. App’x 65, 66
(2d Cir. 2012) (summary ordefinternal quotation markand bracketemitted) That is, Where
the allegedly infringed work contains both protectible and unprotectible elerteriest must be
more discerningexcludingthe unprotectible elements from considerationynx Ventures, LLC

v. Miller, 45 F. App’x 68, 69 (2d Cir. 2002) (summary order) (internal quotation marks omitted).



The third standard-known as the “total concept and feel” standaaperatego clarify
and limit the “more discerning observetést. Taken to an extreme, the “more discerning
observer” test could be understood to require a court to “dissect the works ahiesseparate
components and compare only the copyrightable elemesisson 273F.3d at 272.But a
“piecemeal comparison” of each copyrightable element, viewed in isolatiaw,fai to fully
accountfor the author’s original expressiomMena v. Fox Entertainment Grp., In&No. 11 Civ.
5501, 2012 WL 4741389, at *5 (S.D.N.Y. Sept. 29, 2012pr example, a street map consists of
a number of unprotectible, publtomain facts—"such as street locations, landmasses, bodies of
water and landmarks, as well as cbleibut through the creative arrangement, structure, and
organization othosefacts, the street map may warrant protection under copyrightBangson
273 F.3d at 272-73Any analysis osubstantiakimilarity must therefore account for the fact that
copyright infringement may resulbét only through literal copying of a portion of [a work], but
also by parroting properties that are apparent only when numerous aesthstandesnbodied
in the plaintiffs work of art—the excerpting, modifying, and arranging of public domain
compositions, if any, together with the development and representation of whollyotdsvand
the use of texture and color, eteare considered in relation to one anotherTufenkian
Import/Export Venturednc.v. Einstein Moomjyinc., 338 F.3d 127, 134 (2d Cir. 2003).

For that reason, the Seco@dcuit requirecourts to be “principally guidebly canparing
the contested design’s total concept and overalii@hlthat ofthe allegedly infringed worlas
instructed byftheir] good eyes and common sefis€eter F. Gaito Architecture, LLC v. Sim®
Dev. Corp, 602 F.3d 57, 66 (2d Cir. 2010) (citations and internal quotation marks omified).
court must analyze not only whether a defendant has misappropriated particudatilpeot

elements ofhe plaintiff's work, but als§whether the allegemfringer has misappropriatete



original way in which the author haelected, coordinated, and arrangbd elements of his or her
work.” Id. (internal quotation marks omittedge alsolufenkian 338 F.3d at 134 (“[T]he total
conceptandfeel locuton functions as a reminder that, whheinfringement analysis mubegin
by dissecting the copyrighted work into its component parts in order to glaefysely what is
not original, infringement analysis is neimply a matter of ascertaining simiir between
components viewed in isolation.”).

Regardlesf the standard being applied, summary judgment on a claicomfright
infringement is appropriate “fi] the smilarity between the two worksconcerns only
noncopyrighéble elements’ orno reasonable trier of fact could find the works substantially
similar.” Porto v. Guirgis 659 F. Supp. 2d 597, 610 (S.D.N.Y. 2009) (quo@ngne v. Poetic
Prods. Ltd, 549 F. Supp. 2d 566, 569 (S.D.N.Y. 2008)).

b. Protectible and Nonprotectible Elements

The “more discerning observer” test is premised omkiservatiorthat “even works which
express enough originality to be protected also contain material that is mualpagd hence that
may be freely used by other designerd.tfenkian 338 F.3d at 32. A “fundamental rule of
copyrigh law is that it protects only . those aspects of the work thatgimate with the author
himself,” and an authabtainsno monopoly over elements derived from the public dommairely
because he incorporatégeminto a creative workZalewskj 754 F.3d at 102 (quoting 17 U.S.C.
§ 102(a)). In applying the “more discerning observer” test, a courterastinethe elements of
the plaintiff's workand determine which elemermtie protectible and which aneproteadble. See
Tufenkian 338 F.3d at 134 & n.&ee also Zalewskv54 F.3d at 106-07.

“Numerous doctrines separate protectable expression from elements of ihd guhin”

Zalewskj 754 F.3dat 102. The basic “raw materials” of creative works, including colors, letters,



and geometric forms, are unprotectéufenkian 338 F.3d at 132Similarly, “ideas, concepts,
principles [and]processésare “in the common domain” and are “the inheritance ofyeres.”
Rogers v. Koon®60 F.2d 301, 308 (2d Cir. 1992). This is so even if the idea originates with the
author. Muller v. Twentieth Century Fox Film Cor@94 F. Supp. 2d 429, 440 (S.D.N.Y. 2011)
(“[O] nly a copyright owner’s particular expression of his or her idea is protected, ndethe
itself.”); see also Tufenkiard38 F.3d at 132 n.4.

Otherprinciplesinclude ‘scenesafaire’” and the “merger” doctrine. The formeeaches
that elements of a work that arnedispensable, or at least standandthe treatment of a given
topic’'—like cowboys, bank robbers, and shootouts in stories of the Americar—_\esho
protection” Zalewskj 754 F.3d at 10Xee, e.g.Civility Experts Worldwide v. Molly Manners,
LLC, 167 F. Supp. 3d 1179, 1196 (D. Colo. 2016) (finding selection of topics in instructional
manuals on manners and etiquette unprotesitedesafaire whereany suchmanual“will likely
cover these sorts of topi¢s Themergerdoctrine“instructs that sme ideas caanly be expressed
in a limited number of ways-singe words or colors for example. When expression igsited,
idea and expression ‘mergeExpressions merged with ideas cannot be protected, lest one author
own the idea itself. Zalewskj 754 F.3d at 10D3; see, e.g.Nat'| Nonwovens, Inc. v. Consumer
Prods. Enters., In¢.397 F. Supp. 2d 2425657 (D. Mass. 2005)upadornedstepby-step
instruction on boiling wodlelt implicated merger doctrine, because of limited number of ways in
which to convey the relevant information).

However, as noted above, even unprotectible elements or featuresaaayg protection
to the extent thahe author selects, coordinates, arrangestherwise express#sose elements
in an original way.SeeGaito, 602 F.3d at 66see alsd-eist Publhs, Inc. v. Rural TeServ. Co,

Inc., 499 U.S. 340, 349 (1991) (“flthe selection and arrangemé¢ait a factual compilationfre



original, these elements of the work are eligible for copyright piotet). For example, while
facts are unprotectible, the expression of those facts in an original way mayhbeSeventh
Circuit provides a helpful illustration:

Einsteins articles laying out the special and general theories of relativity were

original works evethough many of the core equations, such as the famous?E=mc

express “facts” and therefore are not copyrightaBlestein could have explained

relativity in any of a hundred different ways; another physicist could expound the

same principles differently.
Am. Dental Ass’n v. Delta Dental Plans AssI?6 F.3d 977, 979 (@ Cir. 1997);see also
Zalewskj 754 F.3d at 102 (“[A]ny author may draw from the history of Enegigbaking peoples,
but no one may copy fro History of theEnglish-Speaking Peopledny artist may portray the
Spanish Civil War, but no one may paint anotf@rernica”). Copyright protection can be
afforded to the manner in which an author selects, coordinates, or expressexctiblgretements
in a work sdong as itpossesses “some minimal degree of creativiregos v. Associated Press
937 F.2d 700, 703 (2d Cir. 1991) (quotiReist 499 U.S. at 345

The works in dispute in this case occupysimilar place to nonfiction literature
Instructional manuals, textbooks, guides, and the like present factual infarneatfunctional
directions. Those factand directions, standing alone, are not copyrightat3ee Churchill
Livingstone, Inc. v. Williams & Wilkins, a Div. of Waverly, 1929 F. Supp. 1045, 1051 (S.D.N.Y.
1996) (comparing two science textbooks and noting that “the facts underlying the safience
embryology. . . are not copyrightable see also Lambing v. Godiva Chocolati#d2 F.3d 434,
1998 WL 58050, at *1 ¢®& Cir. Feb. 6, 1998) (table opinion) (stating that recipes are not afforded
copyright protection because they are functional directions for achievingild).reEven the

expression, selection, and arrangement of the facts in such a work may not bebfedtettie

extent theyaredriven by demands outside of the author’s original8ge, e.gMcGraw-Hill, I nc.



v. Worth Publishers, Inc335 F. Supp. 415, 4281 (S.D.N.Y. 1971) (notingactors that restrict
the range of “literary options in creating anonomics textbook,” including the nature of the
subject matter and the demands of the markétXalewskj 754 F.3d at 10€iading that certain
elements of architectural designs were unprotected because they were iarffahconsumer
expectations ahstandard house design generally”). That being said, an auttra&givVe choices
in describing[factual] processes ral systems, including the worksverall arrangement and
structure, are subject to copyright protectioBituation Mgmt. Sys., Inc. v. ASP Consulting LLC
560 F.3d 53, 61 €&k Cir. 2009).

.  Comparison of Exemplar Works

The Court now appliethe law to the present works. The Court does pagsesshe
approximatelyseventy books that are in dispute, but Logical has provided a copy afoits b
Microsoft Excel 2010, Basic, Instructor’'s Editi¢the “Axzo Manual”) and a copy of 30 Bird’s
competing volumeMicrosoft Excel 2010 Level 1, Instructor Editigthe “30 Bird Manual”)
Given thatthese books contain ttalegedsimilarities underlying Logical’s claimand because
the parties do not argue otherwise, the Court treats these books as exengtllafstodé books in
dispute.

The Court uses the “more discerning observer” test, as the Axzo Manual contains both
protectible andinprdectibleelements.See Bsson 273 F.3d at 272The Court firstexamines
the relevantelemens of the manuals to determine which are protectible and which are
unprotectible. The Court does not engage in an exhaustive comparison of each amirexery
detail—as such an analysis would be unnecessary and counterproddativeather confines its
evaluation to the most salient elemerige Gaitp602 F.3d at 68;niversal Athletic Sales Co. v.

Salkeld 511 F.2d 904, 909 (3d Cir. 1975)ffe more the catiis led into the finer points of the
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[work], the less likely it is to stand upon the firmer, if more naive, ground of its considered
impressions after its own peruggciting Nichols v. Universal Pictures Corpd5 F.2d 119, 123
(2d Cir. 1930)). After determiningwhich elements are protectibléet Court examines the total
concept and feel of the manuals.
a. Elements in the Parties’ Works
i. Overall Page Appearance, Layout, and Approach

Logical contends that the manuals are similar in their “overall page appearaout,dag
approach.” ECF No. 59 { 30(a). By this, Logical appeaasserthat the internal formatting of
the manuals-spacing, page width, font, headers, -etare simila. There is authont for the
proposition that booklesigns are not in themselves copyrightal$ee, e.g.F. A. Davis Co. v.
Wolters Kluwer Health, Inc413 F. Supp. 2d 507, 513} (E.D. Pa. 2005); 2 Patry on Copyright
8§ 4:19 (noting that Copyright @¢e denies registration to theartangement, spacing, or
juxtaposition of text matter that is involved in book de%jgiThis is because a layoulls within
the realm of uncopyrightable ideafRegistration of Claims to Copyright: Notice Dérmination
of Proposed Rulemaking Regarding Registration of Claims to Copyright inrépdi@ Elements
Involved in the Design of Books and Other Printed Publicat®&ed. Reg. 30651, 3065Bune
10, 1981).

On the other handhere is also authorityatthe creative arrangement and coordination of
textual and gnahic elements is protectibleSeeEagle Access Control Sys., Inc. v. USA Power
Gate, Inc, No. CV 07-3789 2008 WL 11334485, at *4 (C.D. Cal. Dec. 18, 20a83cussing
layouts of manuals in addressing substantial simiatifyingstone 949 F. Suppat 1054(stating
that author’s selection and arrangement of illustrations in medical textbook caedbee and

original); see also Sadhu Singh Hamdad Trust v.Mgitvspaper Advertising, iiy. & Commc’ng
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Inc., 503 F. Supp. 2d 577, 58® (E.D.N.Y. 2007) (collecting cases where layout and manner of
presentation were considered in concluding that work was entitled to copyotgtdtium). Thus,
while an abstracbook designmay not standing aloneprovide grounds for infringementhe
manner in whictspecifictext and graphicare selected and arrangedthe Axzo and 30 Bird
Manualsmay be considered evaluatingotal concept and feel.
ii. Content

Importantly,Logical does not assdhat Defendants engaged in any verbatim copying of
its textual or graphical contenhor does it point to any instances where Defendants reproduced
suchcontent with minor or immaterial variationdts allegationsare narrowr. Logical argues
that, likethe Axzo Manual, the 30 Bird Manual: (1) uses some of the same words in its exercise
instructions €.g, instructing students to “Click,” “Select,” or “Press”); (8)ls students to include
the word “My” in document nameeg.g, instructing students tasge a file as “My Workbook”);
and(3) uses fake companies as part of its exercises. Logical also contenks &aBird Manual
adheres to the same bolding, italicization, and font conventions as the Axzo Manual.

These elements are not protectib@ngle words, short phrases, and standard fargsot
generallyprotectiblesubject matterSee TufAmerica, Inc. v. WB Music Cog¥. F. Supp. 3d 590,
594 n.18 (S.D.N.Y. 2014padhy503 F. Supp. 2d at 58T he ideaof italicizing or bolding certain
importart wordsis not copyrightable. And the idea of using fake companies in exercises is not
copyrightable: wkile aparticularinstructional &ct pattern may be protectible, the meotion of
usingsuchhypotheticakcenarios is notCf. Nat'| Conferance of Bar Exam’rs v. Multistate Legal

Studies, In¢.458 F. Supp. 2d 252, 259 (E.D. Pa. 2006) (discussing multiple-choice questions).
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iii. Topics and Topic Structure

Logical identifies “the generalized topic structuas’one element of similarity between its
manuals and 30 Birdimanuals. ECF No. 59 1 30(e). If Logicasisplyarguing thatts selection
of topics is protectible, the Court is not convinced. Both manuals contain a simitiosetd
topics, but tht appears to be a function of the subject matter and the mgmardilsular purpose-

i.e, to prepare students fdicrosoft certification exams.One would expect that a manual
teaching basic skills for Microsoft Excel would, necessarily or coatidy, embrace certain topics
making the selectioof topics akin tascenesafaire. See Molly Mannersl67 F. Supp. 3d at 1196;
see alsiMcGrawHill, Inc., 335 F. Supp. at 42P1. This is so particularly if the manual is geared
toward preparing studentsrfa certain examinationCf. Lyons v. Am. Coll. Of Veterina§ports
Medicine & Rehab.Inc,, 997 F. Supp. 2d 92, 140 (D. Mass. 2014) (selection of topics not
entitled to protection because they were dictated by policies and procedureanafairgr). This
expectation is borne out by the record: other competing masu@sé a similar selection of topics.
SeeECF Nos. 72-7, 72-8, 72-13.

The arrangement of topicsasother matter, however. Granted, Defendants are on strong
ground when they aug that a topic structure thstiarts“with the simplest lessons and mov][es]
through to more complex lessons” is unprotectible. ECF N@& &57. The idea of using such a
progression in an instructional text is certainly not protectible, and theroémerals in the record
establisithat in this contextsuch progressioamounts tecénesafaire. SeeECF Nos. 727, 72
8, 7213;seealsoHassett v. Hasselbeck77 F. Supp. 3d 626, 631 (D. Mass. 2016) (order of topics
in recipe book—“introductory chapters providing general tips followed by chapters of recipes
organized by types of meéisconstituted unprotectescenesafaire). Indeed,structuring a

manual or guide in this way would seem todtibutable more t@ommonsense notions of
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instructonal design than to a creative or aesthetic dectsi@f. Costello, Erdlen & Co., Inc. v.
Winslow, King, Richards & Cp797 F. Supp. 1054, 1063 (D. Mass. 1992) (noting that similarities
in the organization of job guides stemmed in part from the “nagpucaression” of obtaining
employment).

But the doctrine okcenesafaire does not extentb thecreative arrangement of specific
topics within that overall progression. This is becathseCourt cannot concludes a matter of
law that the Axzo Manual's specific grouping andrrangement of topics is indispensatde
standard for this subject matteThe manuals in the record follow an overall progression from
simple to more complex topics, but they vary in how they group and order tQuese.gECF
No. 727 at 47; ECF No. 728 at 45. Therefore, te Courtdeclines to exclude the Axzo Manual’s
particulararrangement aopics from thétotal concept and feel” calculus.

iv. Organization of Each Chapter

Logical next identifies the organization of eattapter as a similalementbetweenthe
manuals. Both manualslo share garallelarrangement.Each chapter begins with page that
displays the objectives for the chapter and estimates the time to complete tiee chabtapter
is thendivided into a number of subchapters on specific topics. A subchapter starts with an
explanation of the topic, which may be accompanied by charts, graphics, aru/-step
instructions. The subchapterovides an exercise for the student to reinforce the tdgitally,
each chapter ends with a summary of the lessons learned in the chapter and aalaskbticise

for the student to complete. In addition, both manuals include review questions.

3 Logical’s instructionaldesign expert notes that “courseware that is organized with generak|doeier
concepts first with content progressing in complexity” is evidence of thefuSubsumption Theory=-a
theory of learning. ECF No. 72-6 at 12.
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The Court is skeptical that copyright protection could be afforded to the use ofrtbialge
arrangement, as it appeargédlect a pedagogical method or technig@&zel7 U.S.C. § 102(b)
(barring from copyright protection “any idea, procedure, procatem, method of operan,
concept, [or] principle”). Adam Wilcox stated in his deposition that “everyone” imnthestry
uses the same basic instructiedakign theory, which he attributed to David Ausubel. ECF No.
74-2 at 12. As Michelle L. Wescti—Logical's instructionaldesignexpert—explains this theory
contemplates a particular arrangenfent lesson: a lesson should begin with a short summary of
the lesson’s aim and how the lesson relates to current knowledge, followed by antiexptna
the relevant concepts and “[m]eaningful practice.” ECF Ne6 @212. Wescott opines that
book’s overall structure and use of features . . . is usually driven by the learning trezbfyldis
That is, the sequence and manner of instruction depends in part on the “learningtthedrigh
the author adherés Seeid. at 1+12. Under § 102(b), however, Logical can hold no monopoly
over the idea of using a specified pedagogical technidbatis, the use of a particular sequence
and structure ahstruction—to teach Microsoft Excel skillsTheoverall structuref eachchapter
is not, standing alone, protectibl&ee Kepnefregoe, Inc. v. CarabjoNo. 8-71025 1979 WL
1072, at *6 (E.D. Mich. Apr. 20, 1979) (concluding that company that developed management
training program had “no monopoly on any pedagogical techhthaeit used in its program).

But again,recognizingthat the overall structureof each lessoirs perhaps unprotectible
does nomeanthat the Court may not consider the disputed wddssonstructure in assessing
thetotal concept and feel. Maryeative decisionmust bemade inthe course of laying out a

lesson in accordance with that genérainework. Among other things, one must select how many

4 Tobe sure, Wescott also emphasizes that “there is still much room for vareatit that “learning
theory does not dictate the overall look and feel of a boBKCF No. 72-6 at 12.

15



conceptdo include in a single lessodecide how much explanation to provide before giving an

exercise;decide how many exercises and activities to inclaahe, of course, decide how to

express the content of the lessdmow a topic isexplained what sorts of gaphicsare used to

illustrateconceptsthe particular phrasing and instructions for exercises and review questmons,

These creative choices are not excludbenassssing substantial similarity.

Exercise: Checking Excel out

Do This.

P & Wy

1. Chick Start

L Navigate 10 the Microwoft Otfice.

folder, and thes click Microsoft Excel

w0
3. serve the Excel wizdorw

4, Observe the columm beffers and row

e

. Cbserve the nbbon.

8 Obwerve the Hooe tab
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& Oterve e Quick Access

B (oserve the formnls bar

toolbar
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The strocture of She 52t meou can vary. To stant Eeel.
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el of cells
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An exercise in the 30 Bird Manual. ECF No. 74-2 at 171.

An exercise in the Axzo Manual. ECF No. 74-2 at 366.

An elementof particular concern to Logical is Defendants’ use of ad¢alomn table to

convey exercises to readerfs can be seen above®, teinforce the topic of each lesson, both

manualshaveactivities for students to perform, atieey present those exercisgstabular form.

Logical identifies the following similaritiebetween the tables used in the manu@lsuse of a

two-column vertical format; (2) use of a shaded backgrou(®); instruction on the left and

5The 30 Bird Manual uses three shades of blue to divide eactrsefttieir tabes, while the Axzo Manual
uses oneiniform shade of grayCompareECF No. 74-2 at 171yith id. at 366.



explanatioron the right; (4) similacolumn headers (“Do This” and “How & Whyri the 30 Bird
Manualas compared to “Here’s how” and “Here’s why'the Axzo Manugt (5) use of bolding

to highlight certain words in the exercises; @@ecting students to rename files with the word
“My” (e.g, asking students to saweworksheet as “My Budget”); (7) use of similar words,
including “Click,” “Select,” “Observe,” “Press,” antEnter”; and (8) use of fake companies in
exercises

Logical correctly concedes thatcan hold no copyright over the idea of using a-two
column table to present instructional exercisE€F No. 74 at 19ylolly Manners 167 F. Supp.
3d at 119'h.11 (ideaof sticker chart to encourage good behavior in children is unprotectable idea).
Any protection extendsif at all, only to Logical’'s particular expression of that idedut
Defendants contend that the merger doctrine renders Logical's exeaabiss tinprotectible
because “there are a limited amount of ways to convey information ited t&lCF No. 7229 at
14. The Court disagrees that the merger doctrine is apaieyrapplied here.

As discussed previously, the mergictrineapplies to bar protection of expression *
those instances where there is only one or so few ways of expressing an idezdhtbprof the
expression would effectively accord protectiorthe idea itself Kregos 937 F.2d at 705Here,
the record shows that there are numerous ways of designing and organizingpéutwo table to
convey information on Microsoft Excel topicSeeECF No. 727 at 13; ECF No. 78 at 11, ECF
No. 729 at 1Q Choices include, of course, the content conveyed in the table, but also the colors,
shading, italicization, and bolding used, the graphics employed, the sizing of Baaw;eand
column, and the size of the table as a whole. biker restrictive instructional methedgor
example, multiple-choice questions-presenting information in &vo-column table certainly

confines the range of creative expression, but it does not preclude or suth@kpression as to
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implicate the merger doctrineSee Nat'| Conference of Bar Exams, 458 F. Supp. 2at 259
(noting that test questions can constitute original expression by virtue of “naiding,
particularized facts, and answer choices”The Axzo Manual's unique expression i$
instructional execises—i.e., the content of those exercises in conjunction with the design of its
two-column tables—may be considered §s@ssing substantial similarity.
vi. Instructor Cues and Exam Objectives

Logical identifies the inclusioand arrangememtf instructor cues and exam objectives as
similar elementsBoth manuals use what the parties aalfinstructor cue,” which is a phrase or
icon set off in the left margin that alerts the instructor to particular materialex@ample, one of
the instuctor cueds a small icorthat indicats to the instructor that there is a PowerPoint slide
associated with the adjacent ite®eeECF No. 742 at 349. Irthe Axzo Manualthat iconis an
image ofan overhead projector with no color, shading, or border. In the 30 Bird Manual, that icon
is an image of a projection serewith a blue background and black border. Both manuals also
have an instructor cue to alert the instructortivaédjacentmateral is associated with a Microsoft
Office Specialist exam objectivén the Axzo Manual, the instructor cuetie italicized number
of the objectived.g, “Objective 1.1.7). In the 30 Bird Manual, the instructor cue is an icon of a
black checknarkwith a purple background and black border. In addition, both manuals identify
exam objectives in the body of the text: the Axzo Manual identifies all opehEnentexam
objectives at the beginning of each subchapter, while the 30 Bird Manual ideaiflesbjective
numberwith the applicable material.

Defendants argue that the use of instructor coestitutesscenesafaire. The idea of
using instructor cues is unprotectible, but even stock concepts can be protectible terthbagxt

their selection, coordinatipand arrangement “reflg¢tt particular expression of idead¥illiams
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V. A & E Television Networkd.22 F. Supp. 3d 157, 162 (S.D.N.Y. 201%Jere, the issue is
whether the 30 Bird Manual copies tleok and arrangememtf the Axzo Manuds instructor
cues It is an appropriate element to consider in evaluating total concept andréeghe same
reasonsand to the same extemihe Court maygonsider the element of exam objectives.
b. Total Concept and Feel

Havingdeterminedvhich of thesalient individual elementsre protectiblethe Court now
turns to the task of “comparing the contedtedrk’s] ‘total concept and overall feel’ with that of
the allegedly infringed work Gaito, 602 F.3d at 66 (quotingufenkian 338 F.3d at 133). In
doing so, the Court may not rely on amorphous notions of “feel” and “look,” but must instead
“identify preciselythe particulafcreative]decisions—original to the plaintiff and copied by the
defendar{s]—that might be thought to make thgorks] similar in the aggregate Tufenkian
338 F.3d at 134.

The Court concludes that a reasonable observer could not find the Axzo Manual and 30
Bird Manual substantially similarAlthough the Court is persuaded that the Aktanualcontains
protectible expression, the Court is not convinced that the 30 Bird Manual has sopred
expressiorto the point of substantial similarityn arguing to the contrary, Logical does assert
that the 30 Bird Manual copdeany particular exercise,mimicked any particular topic, or

replicatedany particular review questiorf. In short Logical does not argue that the 30 Bird

6 Wescott identifies two similarities in content. First, she notes iea8® Bird Manual contains a list of
certainaspect®f the Excel interface which, in part, follows the same order as a list cedtia the Axzo
Manual. CompareECF No. 742 at 170with id.at363 The lists do not fully overlap, however, and each
manual provides different descriptive content of the Excel interface. In shew’,very minor similarity.
Second, Wescott states that in one exercise, both the 30 Bird Mantiz¢ #&nao Manual instruct students
to hover over the “Bold” button to reveal a “screen tisgeECF No. 726 at 1819. Aga, this is a minor
similarity that does not change the Court’s analysis.
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Manual copied any of the Axzo Manual’'s substantive conteather, Logicaprincipally asserts
that the 30 Bird Manualopiedcertaindesign and layout features of the Axzo Manual.

This is problematic because, @ Court has already notetthere is authon for the
proposition that booklesgns are unprotectible idea# targetingthe 30 Bird Manual’slesign
andlayout in the abstract, divorced from any particular textual or graphicmphogicalveers
into the realm of challenging Defendants’ use of similar ideas, ratheDéf@ndantsuseof its
expression

This is not to say that the selection, arrangement, and coordination of substiemigats
is irrelevant tahe analysis As discussed abovereative choices can be made with respect to the
sdection andarrangementf text, graphics, and topiasithin a book. Indeedthe substantive
contentof an instructionaltext must beexpressedhroughlayout and design choices. But the
Court cannot simply disregard content and compare the abstract design principlestotherhi
manuals are basedust as it would be difficult to conclude that one wrongfully copied another’s
chart without considering the content of each chart, the Court cannot anagtteefendants
wrongfully copiedthe total concept and feel of thA&xzo Manual without considering the
substantive content of each manual. When the issue is frantbib imay, there is no reasonable
inference of shstantial similarity.

Some examples may be helpfuRegardingthe twacolumn tables, wile Logical lists
severaldesign elements thatakethe 30 Bird Manual’s tabldsok similar to theAxzo Manuals,
omitted from its discussion is the fact that the content of the tahles the instructions, the
explanatory contengndgraphics—are largely dissimilarThe tables igplayed in Section I1(4v)
above are illustrative. Both tables instruct students on certain baspooents of the Excel

interface. Although there is some minor overlap in their respective directionshateahe tables
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diverge in their expression of and emphasis on certain concepts. The 30 Bird Mghligihtsi
thecolumn and row numbers and the quick access toolbar, while the Axzo Manual highlights the
title bar, illustrations tab, and status bar. In explaining the ribbon tab,xttee Manual states:

“By default, Home is active.” ECF No. 72at 366. The 3Bird Manual states: “This is the large
area of buttons, lists, menus, and palettes at the top of the window. It's orgarozedhsni-ile,
Home, Insert, and so on), and within in [sic] a tab, into groujss.at 171. The tables alsdiffer

as towhich graphicghey include: the Axzo Manual’s only graphic is of the title bar, while the 30
Bird Manual has graphics of a “screen tip” and the quick access todlbase differencem the
tablesonly increase in later chapters, as each manual creapemitisypothetical scenarios to test
students in the applicable concep®ompare, e.gid. at 195-96with id. at 383.

When substantive content is considered along with the design features, the mablesls’ t
do not convey subantially similar expression. It is akin to multiplechoice questions: one
instructor is free to use the same format to test studetiis same topics as another instructor, so
long as he does not copy the particular wording and answers of the &dieblat’| Conference of
Bar Examts, 458 F. Supp. 2d at 259.

The same can be said tie 30 Bird Manual'soverall arrangement of topics and
organization of each chapte®imilarities inchapter arrangement or structonatterless than the
expressive content contain therei@f. Morrisonv. Solomons494 F. Supp. 18, 225(S.D.N.Y.
1980)(“ The significant question is not whether titles of subchapters and chapttrs saene but
rather whether the explanation or treatment of the subject matter within thefmsiangially
similar.”). On the topic of functions, for example, the manuals display different graphics and
provide different explanationgxercises, and review questiondndeed, the Axzo Manual

provides instruction oseveralfunctions that are omitted from the 8drd Manual. Similarly,
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although both manuals use instructor cues and arrange them in a similar,nta@neues
themselves are aesthetically distintit these respectthe expression containedeach manual’s
“function” topic is dstinct, notwithstanding similar design features and subject matter.

The Court arrives at the same conclusion with respect to the total concdpélanidthe
works as a whole. Themilaritiesthatexistbetween these manuddsgely relate to unprotectible
ideas or mior elements like layout and arrangementterms of substantive content, Logical fails
to identify any significant similarities betwee¢he manualsand the Court’s review does not
suggest otherwise. Becausedherallexpression contained in theanuals is so dissimilareven
considering substantive content and design togetttexr Court concludes, as a matter of law, that
the manuals cannoelfound substantially similar.

Accordingly,the Court concludes thatreasonable trier of fact could natdiin Logical’s
favor onthe element of wrongful copying, amefendants arentitled to summary judgment on
the copyright infringement claim.

CONCLUSION

For the reasons discussed above, Defendants’ motion for summary judgment (ECF No. 72)
is GRANTEDIN PART. With respect ta.ogical’s claim for copyright infringemenDefendants’
motion isgranted but with respect to Defendants’ counterclaim for attormégéstheir motion
is deniedwithout prejudice.

IT IS SO ORDERED.

Dated:Decemberl?, 2018
Rochester, New York : i

FRANKP GERACI, JR.
ChlefJudge
United States District Court

22



