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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WELLS FARGO BANK N.A., AS TRUSTEE,
FOR THE REGISTERED HOLDERS OF
JPMORGAN CHASE COMMERCIAL
MORTGAGE SECURITIES CORP.,
COMMERCIAL MORTGAGE
PASSTHROUGH CERTIFICATES,
SERIES 2004-C2, c/o G} Asset
Management LLC,

Plaintiff,
Case #:15cv-06680+FPGMWP
DECISION AND ORDER
LLHC REALTY, LLC,

Defendant

INTRODUCTION

Plaintiff Wells Fargo Bank N.A., as trustee for a commercial mortpag&ed security
trust, filed this mortgage foreclosure action against Defendant LLH@yREeBC by and through
the trust’s special servicer;I@ Asset Management, LLC.

On October 14, 2016, Plaintiff moved for summary judgnoeterFederal Rule of Civil
Procedure 56. ECF No. 34. Defendant responded in opposition on November 23, 2016, ECF Nos.
36-37, and Plaintiff replied on December 7, 2016, ECF38oThe Court issued an Order th&v
Cause regarding diversity jurisdiction on October 27, 2017, ECF No. 45, followed by a November
28, 2017 Text Order permitting Plaintiff to engage in limited jurisdictional disgaegarding
Defendant’'sitizenshipas an LLG ECF No. 48.

OnApril 16, 2018, Plaintiff filed its supplemental response to the October 27, 2017 Order,

ECF Nos. 54, 56, along with its Motion to Compel and for Sanctions against DefendantpECF N
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53. Defendant replied to the Motion to Compel and for Sanctions on May 9aadMay 10,
2018.ECF Nos. 60, 62 (signed and notarized versions of ECF Ne§9581). Plaintiff replied

on May 16, 2018, ECF No. 63, and Defendant requested permission to fleeplgwon May 17,
2018, ECF No. 64, which the Court granted via Text Order on May 18, 2018, ECF No. 65.
Defendant then filed a sweply on May 22, 2018. ECF No. 67. In light of twoperatiorrelated
difficulties evidert from Plaintiff's supplemental response (and further alleged in Plaintiff's
Motion to Compel and for Sanctisjthe Court issued an additional Order to Show Cause on June
25, 2018 directing Plaintiff to adequately demonstrate the citizenship of two of Deferfdse
membersand reminding Defendant of the Court’'s expectation that it would comply with the
limited inquiry. SeeECF No. 71. Plaintiff filed its response to the June 25, 2018 Order on July 23,
2018. ECF No. 74.

For the reasons that followlaintiff's Motion for Summary Judgment is GRANTED;
Plaintiffs Motion to Compel is DENIED AS MOOT, but Plaintif§ entitled to its related
expenses, including attorney’s fees; and Plaintiff's Motion for Sanctions idEXZEN

JURISDICTION

As a preliminary matter, the Court addresses the remaining questions regarslitgect
matter jurisdiction. The Court assumes the parties’ familiarity with the jurisdictiated
inquiries, which have been summarized and progressively addressed in the October 27,

2017 Order to Show Cause (ECF No. 45) and June 25, 2018 Order to Show Cause (ECF No. 71).
Pursuant to the June 25, 2018 Order, Defendant was directed to supplement its Supplemental
Memorandum of Law (ECF No. 56) to adequately demonstrate the respectremshiip of

Andrew Costanza and Peter Luellen, two of the five members of Defendantd®sferduly 23,



2018 response (ECF No. 74) resolves the matter and satisfies the Court that it ltasnsutge
jurisdiction over this case.

Defendant identifies Andrew Costanza as a citizen of New York and PetéerLasla
citizen of New MexicoSeeECF No. 745, at 5-7. Indeed, Andrew Costanza’s sworn declaration
makes clear that he was a citizen of New York at the outset of this-adtimrew Costanza lived
and worked in New York, owned property in New York, paid income taxes in New York, carried
adriver’s license issued by the State of New York, operated a vehicleeredign New York, and
used banking and medical services in New Y&&eECF No. 744, at 2-3. Moreover, Andrew
Costanza was licensed to practice law in New York, he was registevete in New York, and
his family, including hisspouselived in New York.See idAs a result, the Court has no trouble
concluding that Andrew Costanza was a citizen of New York.

The Court is also satisfied that, when this suit commenced, PeteerLualb a citizen of
New Mexico. At his deposition, Peter Luellen testified that he lived with hisivifeew Mexico,
owned property in New Mexico, paid taxes in New Mexico, carried a driver’s ddeesed by
the State of New Mexico, operated a business in New Mexico, was registered to Met® in
Mexico, and owned vehicles registered in New Mex®eeECF No. 741, at 1426. Based on
this information, the Court conclud#sat Peter Luellen was a citizen of New Mexico.

As described in the Court’s July 25, 2018 Order, Plaintiff is a citizen of South Dakota
Defendant’s other three members are citizens of New \8a@CF No. 71. Taking Defendant’s
members in their entirety, four are citizens of New York, and the other isenaiti?New Mexico.
Given that composition, Defendant is deemed to be a citizen of New York and New M#edgo.
e.g, Handelsman v. Bedford Vill. Assocs. Ltd. P’s&ip3 F.3d 48, 5552 (2d Cir. 2000). Complete

diversity therefore exists between the parties—aasl a resul-the Court has subjeanatter



jurisdiction over this cas&ee28 U.S.C. § 1332(ajpccordingly, the Court proceeds set forth
the factual history and address the merits of the dispute.
BACKGROUND*!

On or about April 5, 2004, Hillside Burnham MHP, Inc. (“Omnigj Borrower”) obtained a
loan in the original principal amount of $2,520,000.00 (“the Loan”) from Union Capital
Investments, LLC (“Original Lenderthrough the execution of the Consolidated Promissory Note
(“the Note”). The Note was secured by the Matg and Security Agreement and Consolidation,
Modification and Restatement Agreement (“the Mortgage”), executed ochNa3@, 2004to be
effective April 5, 2004 with a lien on premise®cated at 9091 Creed Road, Nunda, New York
14517; 113 Warsaw Boulevard, Silver Springs, New York 14550; and 13 Erie Street, Mount
Morris, New York 1451@“the Mortgaged Premises’and a securitinterest n certaincollateral
therein(collectively, “the Mortgaged Property”). The Mortgage wasorded with theClerk’s
Office of Livingston County, New York and the Clerk’s Office of Wyoming County, Nk
on July 1, 2004. The Note was also secured by the Assignment of Leases and Rehisade
Assignment”), which was dated April 5, 2004 and recorded witiCtbk’s Office of Livingston
County, New York and the Clerk’s Office of Wyoming County, New York on July 1, 2004.

Original Lender assigned the MortgatgePlaintiff through the Assignment of Mortgage
and Security Agreement and Consolidation, Modificateold Restatement Agreement (“the
Mortgage Assignment”), dated May 20, 2004. The Mortgage Assignment waseeeatt the

Clerk’s Office of Livingston County, New York on June 13, 2005 and the Clerk’s Office of

! The following facts are drawn from the Local Rule 56(a) statement, wffidaand documents submitted in
connection with Plaintiff’'s Motion for Summary Judgment (ECF No. 34)discussethfra, Defendant’s response
in opposition was both untimely anccomplete under the Local Rulesamong other deficiencies, it lacks a statement
of facts. In addition, Plaintiff's papers include its earlier Requests donigsion (ECF No. 344), which—having
gone unansweredare deemed admitted by Defend&eeFed. R. @/. P. 36(a)(3). Unless otherwise noted, the facts
set forth are undisputed.
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Wyoming County, New York on July 7, 2005. Iddition, Original Lender assigned theease
Assignment to Plaintiff through the Assignment of Lease Assignaeged November 12, 2007
and recorded with the Clerk’s Office of Wyoming County, New York on February 27,(206e8
Wyoming Assignment of Leases8ignment”) and the Assignment of Lease Assignment dated
September 20, 2007 and recorded with Clerk’s Office of Livingston County, New Yorkgarya
28, 2008(“the Livingston Assignment of Lease Assignmerit”)
Defendant assumed the Ldaom OriginalBorroweron or about January 8, 2007 pursuant
to the Assumption and Release Agreemgtite Assumption Agreement”), whicPlaintiff
recordedwith the Clerk’s Office of Wyoming County, New York and the Clerk’s Office of
Livingston County, New York on January 24, 200fe NoterequiredDefendant to make monthly
payments of $14,072.03 to Plaintiff on the eleventh day of each month, starting on May 11, 2004
and continuing through April 11, 2014, at which point, “the entire outstanding principal balance .
.. with all accrued but unpaid interest” was “due and payable in 88eECF No. 34-2, at 2-3.
Defendant failed to pay the full amount due when the Loan matured on April 11, 2014.
Section 2.1(a) of the Mortgage defiras “Event of Default'as Defendant $ailure ‘to (i) make
any payment under the Note when doe (ii) timely make any regularly scheduled monthly
deposit into a Reserve when dug8eeECF Na 34-3, at 55 Accordingly, when Defendant failed
to pay,Plaintiff declaredhe Loan in default and sought immediate payment of the amount due.
Section3.1(c) of he Mortgagealsoprovidesthat, inan Event of DefaultPlaintiff may
“[w]ith or without taking possession of the Property, sue for or otherwise cdiledents and

Profits, including those past due and unpaid, and apply the same[] . . . upon any indebtedness

21n its opposition paper§efendanbriefly notesthat the portion of the Mortgage Assignment entitled “Assignment
of Leases and Rents” “is clearly crossed out as being extadhe document.” ECF No. 37, af$uggesting that
noattempt was made to assitpe Lease Assignmetd Plaintiff). But Defendant ignorethe Wyoming and Livingston
Assignments of Lease Assignment, which were simply executsebasate documentSeeECF No. 346.
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secured hereby.Seeid. at 58 Likewise, the Lease Assignment states that, upon an Event of
Default (as defined in thilortgage), Plaintiff‘may thereafterwithout taking possession tie
Property, demand, collect (by suit or otherwise), receive and give valid ardesuffeceipts for
any and all of the Rents or take possession of the LeaSesECF No. 344, at 4. Despite
Plaintiff's postdefault demandDefendant has failed t@emit net rents from the Mortgaged
Premises.

Additionally, Section 1.®f the Mortgagéinstructs thaDefendant “shall pay or cause to
be paid[] . . . all taxes and assessments which are or may become a lien on thg Gregech
are assessed against immposed upon the PropertySee ECF No. 34-3 at 18. Again,
notwithstanding Plaintiff's postefault demand, Defendant has failed to pay taxes on the
Mortgaged Premises.

Section 3.1 of the Mortgage states that, upon default, the Mortgage is subject tstoeecl
Id. at 57. Section 3.1(e) provides that Plaintiff may

[[(flmmediately commence an action to foreclose th[e] Mortgage or to spdpyifical

enforce its provisions or any of the indebtedness secured hereby, pursuant to the

applicable statutes in such case and sell the Property or cause the Pooperty t

sold in accordance with the requirements and procedures provided by sa@l statut

in a single parcel or in several pals.
Seed. at 59. To that end, Section 3.1(f) allows Plaintiff to puisidécial remedies “to foreclose
the liens and security interests of this Mortgage as against any part of the Property, and to

have all or any part of the Property sold under the judgment or decree of a court of nbmpete

jurisdiction.” See .

3 Plaintiff cites Section 1.1(f) of the Mortgage, but the operative languzgelly appears in Section 1.Gompare
ECF No. 344, at 18 (addressing the payment of taxe#)) id. at 8 (addressing the defense of usury).
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DISCUSSION

Motion for Summary Judgment

Summary judgment is warranted “if the movant showas there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” .Few. R.
56(a). In deciding whether to grant summary judgment, the Court “must eegblmbiguities
and draw all reasonable infepss in the non-movant’s favoiSee, e.gVt. Teddy Bear Co., Inc.
v. 1-:800 Beargram C9.373 F.3d 241, 244 (2d Cir. 2004). The movant must demonstrate both the
absence of any genuine factual dispute and its entitlement to judgment @israoMaw, eva if
the summary judgment motion goes unoppo&sk id.However, where “a party . . . fails to
properly address another party’s assertion of fact as required by Rule S&€cjdct may be
deemed “undisputed for purposes of the motion.” Fed. R. Civ6(B)(2);see alsd-ed. R. Civ. P.
56(e)(3) (further providing that a court may “grant summary judgmers ifibtion and supporting
materials—including the facts considered undisputeshew that the movant is entitled to it”).

Under New York law, a plairffiin a mortgage foreclosure actidemonstrategs prima
facie entittement to summary judgmewhere it“submits the mortgage, the unpaid note, and
evidence of the defaultGustavia Home, LLC v. Berflo. 16CV-4007 (JFB) (SIL), 2018 WL
3491692, at *4E.D.N.Y. July 20, 2018)ccordGustavia Home, LLC v. Rutty20 F. App’x 27,
28 (2d Cir. 2017) (summary ordeBufficient evidence of default may consist of “an affidavit of
a person with knowledge[] or a complaint verified by a person with knowle8ge. Bent2018
WL 3491692, at *JquotingFortress Credit Corpv. Alarm One, In¢.511 F. Supp. 2d 367, 371
(S.D.N.Y. 2007)).Once the plaintiff makes out ifgrima faciecase, the burden shifts to the
defendant to provany affirmative defense§ee, e.g E. Sav.Bank, FSB v. BrightNo. 1%cv-

1721 (ENV)(MDG) 2012 WL 2674668, at *3 (E.D.N.Y. July 5, 2012).



A. Plaintiff’'s Prima Facie Case

Here,Plaintiff has provided uncontrokted evidence of defaultl&ntiff has submitted (1)
a copy of theMortgage, ECF No. 343; (2) a copy of thé&lote ECF No. 342; and (3)the Affidavit
of Todd Bragg, the servicing officer responsible for tloan who hasdirect knowledge of
Defendant’s failure to pageeECF No0.35. In addition, Plaintifincludesits earlierRequests for
Admission which—having gone unansweredepresent Defendant’s acknowledgedidity of
the Mortgage, Note, Assumption Agreement, Mortgage Assignmaedtelateddocuments, along
with its acknowledgefhilure to makehe payment requiredseeECF No0.34-14 Fed. R. Civ. P.
36(a)3) (“A matter is admitted unless, within 30 days after being served, thetparhom the
request is directed serves on the requesting party a written answer orahbgelctiessed to the
matter and signed by the padyits attorney.” Nandg 2017 WL 9485717, at *3Accordingly,
Plaintiff has demonstrated @ima facieentitlement to forecloseand—in the absence of any
dispute of material fa@pparent from the recordPhaintiff is entitled to summary judgment

Defendant’'s responsen opposition is both untimely and incompleteDefendant’s
opposition papers were filed outside the window permitted by the Local Reésc. R. Civ. P.
7(b)(2)(A), andthey are comprisedof only an Affidavit in Opposition (ECF No. 36and
Declaration of Counsel (ECF No. 37) with corresponding exhkiHditey do not includea
memorandum of lafvor opposing statememntf facts both of which are requiredy the Local
Rules,seelLoc. R. Civ. P. 7(a)(2), 5a§2). As a result othose defects, Defendant’s arguments
appeasolelyin theDeclaration of Counselonce again, in violation of the Local Rul&geloc.

R. Civ. P. 7(a)(3). Taken together, these eresesenoughio deem Plaintiff's undisputed facts

4 The Court did reeive a letter from Defendant on November 28, 2016 asking the Court perides with the
requirement of a Memorandum of Law” because Defendant “d[id] noMestliet the case turn[ed] on any fine point
of the law,” and, accordingly, any such memoranduld “merely affirm general principles,” such as the standard
for summary judgment. ECF No. 79.



admitted andejectDefendant’s arguments advanced in oppositBee_oc. R. Civ. P. 7(42)(A),
7(a)(3), 56(a)(2).

B. Defendant’s Arguments

Even on the meritshough,Defendant’s argumen{presented through its Declaration of
Counsel) would faias a matter of lawAdditionally, dthough Defendant claims to have defenses
that are “highly factual imature,”ECF No. 79the Courtsees no genuine dispute of material fact.
Defendant does nateem todispute its obligations or defadtinstead, Defendardappears to
challenge Plaintiff's standing by questioniing tvalidity of certain operative documerge e.g,

ECF No. 37 at 6 (“Plaintiff attempts to make much of . . . Defendant’s default in this matier. |
respectfully pointed out that the default makes no difference to . . . Plaintiff ifaintifPhas no
standing to sue as a Note holder in this actiohNdtably, Defendant fails to cite a single case to
support its arguments in oppositieiperhaps because the Declaration submitted is not, in fact, a
memorandum of lawSee id.Instead, Defendant simply asserts, without further support, that
various “defects” in the Allonge and Mortgage Assignment render Pfawithout standingo
maintain this actionSee id.

Typically, when the issue of standing is raised by the defendant, the plainttfthrens
demonstrate its standing to forecloSee, e.g.CIT Bank N.A. v. EllioftNo. 15CV-4395 (JS)
(ARL), 2018 WL 1701947, at *6 (E.D.N.Y. Mar. 31, 2018). However,Pdantiff argues
Defendant’s opposition is both incomplete and untimely. Because the Court is only iaddress
Defendant’s arguments in the interest of thoroughness and clarity regardumglénkyingmerits,
the Court brieflydiscusses thissue of standing to provide context for Defendant’s arguments.

Defendant claims that, “if the Assignment and Allonge are defeetindact, if either of

them is defective- the Plaintiff lacks standing as a current holder of the Note to maintain the



instant action.” ECF No. 37, at 5. As a general matter, Defendant’s propositiocoisect:
Plaintiff may have standing as either the holoethe assignee of the Netat need not be both.
See, e.gOneWest Bank, N.A. v. Melin827 F.3d 214, 222 (2d Cir. 201@er curam) (“Under
New York law, ‘[a] plaintiff establishes its standing in a mortgage forecosation by
demonstrating that, when the action was commenced, it was either the holderroreastithe
underlying note.’ ‘Either a written assignment of the underlying note or thegahyglivery of
the note prior to the commencement of the foreclosure action is sufficient ferttaeobligation,
and the mortgage passes with the debt as an inseparable incident.” (qMetiedg-argo Bank,
N.A. v. Rooney19 N.Y.S.3d 543, 544 (N.Y. App. Div. 2015), and th&inS. Bank, N.A. v.
Collymore 890 N.Y.S.2d 578, 580 (N.Y. App. Div. 2009)) (alteration in origin@)i Bank,
N.A. v. Howard No. 14CV-7470, 2018 WL 3014815, at *8 (E.D.N.Y. June 15, 2018)
(recognizing that being the assignee of a note and being the holder of a note constitute
“independent ground[s] for . . . standing”).

“Holder status is established where the plaintiff possesses a note thatfawe its by
allonge, contains an indorsement in blank or bears a special indorsement payable ta thfe orde
the plaintiff.” Wells Fargo Bank, NA v. Ostigug N.Y.S.3d 669, 67{N.Y. App. Div. 2015),
guoted in ESav.Bank, FSB vThompson631 F. App’x 13, 15 (2d Cir. 2015) (summary order).
Here,the Allonge attached to the Note contains a special indorsement payablatiéf. PEee
ECF No. 342, at 14. In addition, from the outset of this ca&lajntiff claimed topossesshe
original Note,® seeECF No. 1, at 2, 5-an assertion that Defendartsnot contested. To that end,

Plaintiff attached a copy of the Note as an exhibit to its ComplaedECF No. 12; Gustavia

5 Plaintiff has not submitted an affidavit specifically affirming that it ieee the Note by physical delivery prior to
filing its Complaint, which would benore definitive. Cf. Melina, 827 F.3d at 223dowever, Defendant does not
appear to contest Plaintiff's possessieinstead, it asserts various defects within the documents themselves.
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Home, LLC v. OwusWNo. 16CV-5709 (RA), 2018 WL 2122818, at *5 (S.D.N.Y. May 8, 2018)
(citing Deutsche Bank NdtTrust Co. v. Wneh 41 N.Y.S.3d 882 (N.Y. App. Div. 2016), for the
proposition that “having the note attached to the complaint [i]s sufficient evidende wlzest in
plaintiffs possession at the time of the commencement of the actiseé);also Umeh41
N.Y.S.3d at 88; Nationstar Mortg., LLC v. Catizon® N.Y.S.3d 315, 316 (N.Y. App. Div. 2015).

On a separate front,reote can be assigned “by a written reference to the note within the
mortgage assignmentioward 2018 WL 3014815, at *8 (quotirld.S. Bank, N.A. v.¢siadron
VCD, LLGC No. 16CV-5484, 2011 WL 4582484, at *7 (S.D.N.Y. Oct. 3, 2011)). Here, the
Mortgage Assignment stated that Original Lender “does hereby sellnagsamt, transfer, set
over and convey” the Mortgage to Plaintiff “[tfjogether with the Note, bond or otheratibhg
described in said Mortgage and secured thereby.” ECF Nb, 8456. Based on that language,
Plaintiff wouldadditionallyhave standing to bring this action as assignee of the Se¢eHoward
2018 WL 3014815, at *8quadron2011 WL 4582484, at *7.

1. Purported Defects in Allonge

Defendantlaims thatheAllonge’s lack of a corporate seal, date, and notarization renders
it invalid. SeeECF No. 37, at 3—4. But “the fact that an allonge is undated does not undermine its
validity,” CIT Bank, N.A. v. MetcalféNo. 15CV-1829 (MKB) (JO), 2017 WL 3841843, at *3
(E.D.N.Y. Aug. 17, 2017)adopted 2017 WL 3841852 (E.D.N.Y. Sept. 1, 2017), nor must an
allonge be notarized to be valglg, Bank of Am., N.A. v. 3301 Atl., LLRo. 10CV-5204 (FB),
2012 WL 2529196, at *8 (E.D.N.Y. June 29, 2012) (indicating that neither a date nor notarization
is required). Likewise, the lack of a corporate seal would not invalidate the AlBege.Y. Gen.
Constr. Law § 44 (McKinney 2018);cf. N.Y. Bus. Corp. Law § 107 (McKinney 2018)

(instructing that a corporate seahply serves agprima facieevidence that a written instrument
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was executed by authority of a corporatioff)e Note is specially indorsed to Plaintiff, grak
long as Plaintiff possessed the Note when it filed the Complaint, it has thateegiaisdingSee,
e.g, Metcalfe 2017 WL 3841843, at *3Thus, as a matter of law,Defendant’sallegations
regarding the Aonge would prove inconsequentialthe transfer of the Notend Plaintiff's status
(and standing) as the holder.

2. Purported Invalidity of Mortgage Assignment

Defendant alsaontestghe valdity of the Mortgage Assignment by observing that, when
the Mortgage Assignment was attached to the Complaint, it was missing a signaielPeEfe
No. 37, at 3. From there, Defendaspeculateghat, in the absence of a signature page, the
accompanying notarization may have been improperly furniskiedDefendantadditionally
claims that “there has been no substitution or change in the documentation annexed to the
Complaint since this action begaid’

Per the recordhatclaimis simply false—the copy of the Mortgage Assignment attached
to Plaintiff's Motion for Summary Judgmemiearlyincludes asignature page with the signature
of “Randall L. Stokes.” ECF No. 38, at 7. Moreover, prioio moving for summary judgment,
Plaintiff had already clarified that the copy attached to the Complaint was gniksirsignature
pagedue only toa“clerical errot in filing. SeeECF No. 28 (July 29, 2016 Declaration of Richard
O’Halloran). Accordingly, Defendant’s allegation that the Mortgage Assignmemias
“unexecuted and, therefore, may have been invatidiriesno weight.See ECF No. 37, at 3
Moreover, the Court notes that claimed defects in the Mortgage Assignment woutfeabt

Plaintiff's independent source of standing as holder of the Note.

8 While the initial copy of the Mortgage Assignment attached to the Caomiplas, in fact, missing a signature page,
the Court notes that, even in that filing, therarisevident gap in the liber and page numifeesECF No. 16, at 6-
7 (skipping from Lber 40: Page 306 to Liber 40: Page 308).
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In sum,basedon Plaintiff’'s prima facie showingand the absence of any genuine dispute
of material fact and given the untimeliness and noncompliance of Defendant’'s submissions
(which, in any eventwould not assert meritorious argumentB)aintiff's Motion for Summary
Judgments to Defendant’s liality is GRANTED.

Within 30 daysof the issuance of this Decision and OrdRajntiff shall submit affidavits
and supporting documentation sufficient for the Court to determine the total amouhtgwe
Defendantas well asaffidavits and supporting documentation &my attorney’s fees and costs to
which Plaintiff maintains it is entitled. Within that same tiperiod Plaintiff shall alsdfile a
proposed judgment of foreclosure and saldan application forthe appointment of a referee to
effectuate the sale.

. Motion to Compel and for Sanctions

Plaintiffs Motion to Compelseeks organizational documents related to the earlier
jurisdictional discovery, and the accompanying Motion for Sanctregsiests an award of
expenses and attorneyfses based on Defendant’s “failure to cooperate through the discovery
process ECF No. 55, at 8For the reasons providexifra, Plaintiff's Motion to Compel (ECF
No. 53) is DENIED AS MOOT, buRlaintiff is entitled tats related expenses, includiatjarney’s
fees The Courtdeclines tampose additional sanctions against Defendant—aamtordingly—
Plaintiff's Motion for Sanctions (ECF No. 53) is DENIED.

A. Motion to Compel

Federal Rule of Civil Procedure 37(a)(3)(B) provides thatggaty seeking discovery may
move for an order compelling an answer, designation, production, or inspection” iy athen

things, “a party fails to produce documents . . . as requested under RuBe&Bed. R. Civ. P.
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37(a)(3)(B)(iii). The necessaffailure” encompasses both neasponsiveness and “an evasive or
incomplete disclosure, answer, or responSeéFed. R. Civ. P. 37(a)(4).

Paintiff's Second Set of Requests of Documents requested the production aiithay
documents reflecting, evedicing, and/or relating to . . . Defendant’s organizational documents”
and “the LLHC Enterprises, LLC’s organizational documentS&eECF No. 543, at6. In
response, defense counsel complained that he was “getting-amkéimed with constant
discoveryrequests,” and that Plaintiff's counsel should “figure out what [they] need[edliaso t
it could be “discuss[ed] all in one plae@ot spread over various demandSeeECF No. 544,
at 2. After counsel scheduled a teleconference on the matter, defemselcsuggested that
Plaintiff's counsel “withdr[a]w the . . . 2nd Request For Production of Documents, emgehd
... adiscovery demand containing what you really want to know.” ECF Nm.&4%. Thereafter,
Plaintiff noticed a Rule 30(b)(6) deposition to obtain the requested information and ddégEume
SeeECF No. 54-5.

That deposition, originally scheduled for February 15, 26&8d. at 3, was adjourned to
March 7, 2018 to accommodate Defendant’s availabiige ECF No. 54, at 2. When the
documents were not produced in their entirety at the deposition, Plaintiff's coenselefense
counsel a number of emails following up on their production, asking that the documents be
provided “as soon as possible” and referencing the “good faith effort to wodsatve th[e]
discovery dispute without motion practic&&eECF No. 547, at 26. Although defense counsel
sent some of the requested documents, and Plaintiff's counsel informed him trataiteestill
missing,seeid. at 4, the remaining documents were not provided until over three weeks after the

Motion to Compel was filedseeECF No. 60.
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In its untimely response, Defendant indicates that it had apparemsiglaced the
documents in a differerfiie. See d. at 2-3. By Defendant’s accau, it “unexpectedly found the
subject document” in the folder for LLHC Mobile Homes, LLC, which was reetttd correct file.
Id. at 2. Before finding the documents, Defendant had apparently reached out to the attorney
involved in the formation of the relevant organizations and searched its own files, lihitha
thought to look in the folder for LLHC Mobile Homes, LLSee id Defense counsel maintains
that “to request sanctions in order to obtain a document that had eluded diligentaselaocty
been fortuitously misfiled in the records of an LLC not part of this litigadioecord irrelevant to
what . . . Plaintiff seeks tprove, anywayis a bit beyond the pale.” ECF No. 62, aifBe Court
granted Defendant’s request to file a-seply in opposition to Plaintiff's Motion, andefense
counsel novargues that “Plaintiff's motion is. . moot” because Plaintiff ultimatelyceivedthe
requested documents, aheé explains thahis untimeliness was attributable to his strained
communications with Defendarf8eeECF No. 67, at 1-2.

Given the subsequent production of the requested organizational docyaahtas
discussedupra, the Court’s satisfaction that complete diversity e)jstee Motion to Compel is
in fact, moot—nbut that does not end the Court’s inquiry.

1. Expenses Related to Motion to Compeind Corresponding Attorney’s
Fees

If the discovery sought “is providedter the motion was filed,” then “the court must, after
giving an opportunity to be heard, require the party or deponent whose conduct riedetbsta
motion, the party or attorney advising that conduct, or both to pay the movant's reasonable
expenses icurred in making the motion, including attorney’s fees.” Fed. R. Civ. P. 37(a)(5)(A).
The only enumerated exceptions to ordering that award are: (i) if “the midleanthe motion

before attempting in good faith to obtain the disclosure or discoverywritoairt action”; (ii) if

15



“the opposing party’s nondisclosure, response, or objection was substantidilgdystr (iii) if
“other circumstances make an award of expenses unfiest.id.

None of those exceptions apply tleesecircumstancesAs detailedsuprg Plaintiff's
counsel repeatedly att@ted—over the course of monthgo obtain therequesteddocuments
from defense counsdlefore filing the Motion to Compelndeed, Defendant does not appear to
guestion the extent mature 6 Plaintiff’s efforts.

With respect tdhe rationalefor Defendant’'srefusal defense counsel complained about
being “nicketanddimed” with requests and suggested that Plaiuiidf not actually needhe
documentdt was requesting-an argument echoed aefense coosel’sresponse to Plaintiff's
Motion. SeeECF No. 62, at 2. “Conduct is substantially justified if there was a genuine dispute or
if reasonable people could differ as to the appropriateness of the conttisted lklein v. Torrey
Point Grp., LLC 979 F.Supp. 2d 417, 4425(D.N.Y.2013) (quotindJnderdog Trucking, L.L.C.

v. Verizon Servs. Corp273 F.R.D. 372, 377 (S.D.N.Y. 2011 thatvein, an argument as to
relevancy may provide substantial justification for refusing to produce docurneigss sich a
position ‘involves an unreasonable, frivolous or completely unsupportable reading of the law.’
Id. (quotingComprehensive Habilitation Servs., Inc. v. Commerce Funding C9.F.R.D. 78,

87 (S.D.N.Y. 2006)).

Here,however,defense counsdlasprovided no insight regarding the legal basisHisr
refusalandthe suggested lack of relevantindeedjn the Court’s estimatiorhis responseseem
to turn upon a fundamental misunderstanding of the citizenship of-HoGtwvithstanding the

Court’s expanations and welestablished lawCf. Roth v. 2810026 Car.td. Ltd, Nos. 14CV-

7 To be clear: the records Plaintiff requested wdirectly relevant to what this Court needed to know regarding
subjectmatter jurisdiction. In fact, the Court cited the organizational documentslimies201®rder to Show Cause.
SeeECF No. 71. The question is not, however, whether Defendant viragitiely correct—it is whether Defendant’s
position was “without substanceSee Klein979 F. Supp. 2d at 442.
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901A(F), 15CV-374A(F), 2016 WL 5745162, at *2 (W.D.N.Y. Oct. 4, 2016) (“Defendants point
neither to unsettled caselaw . . . nor to any circumstances showing [theig] vedfissbased on
factors beyond [their] control.”). Accordingly, the Court cannot discern an objgctaasonable
basis on which defense counsel would contest the relevancy of the requested doeaunteats

a resul—cannot determine that his noncompliameaes substantially justified.

As for the claimed misplacement of the recorBfaintiff contends that “Defendant took
absolutely no initiative in tracking down the requisite documents which were in itsspusg”
forcing Plaintiff to “constantly followup.” ECF No. 63, at 6. Defendant’s disagreement over its
efforts to locate the documents does not explain defense counsel’s earliernobstnd the
piecemeal production of the documents requested. Practically speaking, thalSwmgriestions
how a document in meighboring file with a neaidentical name might have eludegarportedly
“diligent” search. To that end, Defendant offers no further reasons why an awarpeokes
related toPlaintiff’'s Motion to Compel would be unjusfccordingly, Plaintiff is entitledto its
expenses, including attorney’s fees, incurred in making its Motion to Compel.

Within 30daysof the issuance of this Decision and Ordajntiff shallsubmit supporting
documentation as to the expengaacurredin conjunction with its Motion to Compehcluding
attorney’s feesand Plaintiffshall additionallyaddress whether Defendant, defense counsel, or
both should be held responsilide the awad. SeeFed. R. Civ. P. 37(a)(5)(A) (requiring “the party
or deponent whose conduct necessitated the motion, the party or attorney adatsiogduct, or
both to pay the movant’s reasonable expenses incurred in making the motion, includiey’attor

fees”).

17



B. Motion for Sanctions

Plaintiff alsomoves forsanctions against Defendant for “Defendant’s failure to cooperate
through the [jurisdictional] discovery process.” ECF No. 58.dto that endPlaintiff seeks an
award ofthe resulting'expensesand attorneysfees incurred which “include the: 1) attorneys’
fees for the deposition [of Jeffrey Luellen] and this motion; 2) chargeseioographer services;
3) transcript charges; and 4) the costs related to the additional follow up detjgirat 9.

Federal Rule of Civil Procedure 37(B)(A) instructs that, “[i]f a party . . . fails to obey an
order to provide or permit discoverytie Gurt may imposéfurther just orders Alternatively—
or additionally—the Court “must order the disobedieparty, the attorney advising that party, or
both to pay the reasonable expenses, including attorney’s fees, caused byrieufaess the
failure was substantially justified or other circumstances make an awargesfses unjust.” Fed.
R. Civ. P. 37(b)(2)(C). Notably, however, “[a] court order directing compliance witlo\ksy
requests is a required predicate to Rule 37(b) sanctidomt’ Stock Co. Channel One Russ.
Worldwide v. Infomir, LLCNo. 16CV-1318 (GBD) (BCM), 2017 WL 3671036, at *18 [BN.Y.
July 18, 2017)see alsdSalahuddin v. Harris782 F.2d 1127, 1131 (2d Cir. 1986) (“The plain
language of Rule 37(b) requires that a court order be in effect beformsarare imposed . . .).”

Plaintiff does not cite a specific order that Defendant allegedly victaiestead, it argues
that Defendant’s failure “frustrated . Plaintiff's ability to respond to the Court’s Order to Show
Cause.” ECHNo. 55, at 8. But the Court’s October 2017 OngeShow Cause directed Plaintiff
to demonstrate Defendant’s citizenship, and the subsequent November 2017 Textnaplyer si
permitted Plaintiff to engage in limited jurisdictional discovery regarding the quoesfio
citizenship—neither was “a clearly adilated order of thEC]Jourt requiring specified discovery”

of DefendantSee Daval Steel Prods. v. M/V Fakredifél F.2d 1357, 1363 (2d Cir. 1991).
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Instead—as inJoint Stock—the Courtmerely“granted [the] authority to conduct . . . .jurisdictional
discovery.”See Joint Sto¢R017 WL 3671036, at *22 (“The . . . Order did not, however, compel
or otherwise direct [the defendaid] produce any particular documents (in response to demands
not yet served) or to provide any other specified discovese®8also, e.g, Salahuddin782 F.2d

at 113%132. Accordingly, the Court will not impose additional sanctions against Defendaht, a

Plaintiff's Motion for Sanctions is therefore DENIED.
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CONCLUSION

For the reasons stated, Plaintiffs Motion for Summary Judgnie6F No. 34) is
GRANTED,; Plaintiff's Motion to Compel (ECF No. 53) is DENIED AS MO{ut Plaintiffis
entitled toits related expases, including attorney’s fees; and Plaintiff’'s Motion for Sanctions
(ECF No. 53) is DENIEDIt is hereby ORDERED thatvithin 30 _daysof the issuance dahis
Decision and Order:

Plaintiff shall submit affidavits and supporting documentation sufficienthi®rQourt to
determindhetotalamountowed by Defendanas well asffidavits and supporting documentation
for anyattorney’sfees and cost® which Plaintiff claims to bentitled

Plaintiff shall submit a proposed judgmeritfareclosure and salend an pplication for
the appointment of a referee to effectuate the sale; and

Plaintiff shall submit affidavits and supporting documentatioegarding itsexpenses
incurred in connection with its Motion to Compel, including attorney’s, feed shalblso address
the corresponding issue of responsibiiisybetween Defendaand defense counsel.

IT IS SO ORDERED.

Dated: September 1,32018

Rochester, New York W Q
£ de, ‘
HON. ER?QK P. GERACIOP.

Chief Judge

United States District Court
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