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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LA SEAN ANDERSON
Plaintiff, Case # 18°V-6735+PG

V. DECISION AND ORDER

AMY BENDER, et al,
Defendang.

INTRODUCTION

Pro se Plaintiff La Sean Andersoseeksrelief under42 U.S.C. § 1983or alleged
violations of hisFirst Amendment rights while he was an inmateadteviewShock Incarceration
Facility. ECF No. 1.Specifically, he allegethat DefendarstAmy BenderandDebra Brakefield
denied him access to the courts when they interferedwsitlegal mail.Plaintiff alsoalleges that,
after he filed grievancesboutthem Defendantsetaliated against him by interfering with his mail
again

On April 5, 2019, Defendas filed a Motion for Summary Judgment, which Plaintiff
opposes.ECF Nas. 46, 50. For the reasons that follow, the Court grants Defendants’ motion and
dismisses this case

DISCUSSION

Summary Judgment Standard

A court grants summary judgment when the moving party demonstrates thartheie
genuine issues of material fact and that it is entitled to judgment as a matter &daked. R.
Civ. P. 56(a)b); Celotex Corp. v. Catretd77 U.S. 317, 322 (198@ahiicks v. Baines593 F.3d
159, 166 (2d Cir. 2010). It is the movant’s burden to establish the nonexistence of any genuine

issue of material fact. If there is record evidence from which a reasonable inferéheaeon
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moving party’s favor may be drawa,court will deny summary judgmengee Celotex477 U.S.
at 322.

Once the movant has adequately shown the absence of a genuine issue offacii¢hial
burden shifts to the nonmoving party to present evidence sufficient to support a jury indtdict
favor, without simply relying on conclusory statements or contenti@senaga v. March of
Dimes Birth Defects Foundatip®l1 F.3d 14, 18 (2d Cir. 1995) (citing Fed. R. Civ. P. 56(e)).
“[FJactual issues created solely by an affidavit crafted to opaasenmary judgment motion are
not genuine issues for trial. Hayes v. N.Y. City Dep’t of Cori84 F.3d 614, 619 (2d Cir. 1996)
(quotation marks omitted). Here, in light of Plaintiffiso sestatus, the Court will construe his
opposition papers liberally “to raise the strongest arguments thaubggst Triestman v. Fed.
Bureau of Prisons470 F.3d 471, 474 (2d Cir. 2009) (quotation marks omitted).

. Undisputed Facts

A. Accessto Courts

The Appellate Division, Third Departmeraffirmed Plaintiff's convictionandthe New
York Court of Appealglenied his application fdeave to appeal SeePeople v. Andersoril8
A.D.3d 1137 (3d Dep’'t 2014People v. Andersor24 N.Y.3d 1000 (2014)PIlaintiff wantedto
move for reconsideration ofithdenal and toget anexhibit from his trial attorney, George Mehm,
to attach to the motionECF No. 47-3 at 33-35, 45-47.

On October 28, 2014.akeview received a letter frorRlaintiff’'s appellate counsel,
DonnialHinds, about theeconsideratiomotion ECF No. 47 18§ ECF No. 478 at8. The letter
was delayed becauseaitiginally went toFive Points Correctional Facilityvhere Plaintiffwas
previously confinedECF No.47-3at15, 17-18 Other than the return address reading “D. Hinds,

Esq.,” there was no indication that it was legal mail gredeforeit was opened per DOCGS



policies for nonprivileged correspondenceECF Na 50 at § 17 Once opened, mailroom
personnel realized the error and resealeghtiered it irthe Privileged Correspondence L.a@gd
notedthe error ECF No. 471 19. Defendant Brakefielda Senior Mail Supply Clerkyrote “sorry
didn't realize it was legal opeden error” on the envelope and Plaintiff received it text
morning. Id. Plaintiff did not know who openethe letteranddid not believe it wasdone
intentionaly. 1d.  2Q

Between November 5 and November 19, 2®14intiff attempted to mail letters to Hinds
and Mehm but they were returned to hibecause hgl) did not markmost of hisenvelopes as
legal mail; (2)attempted to purchase more postage even thbeghas not eligible to dapsand
(3) used up his allotment of five free legahilings per week ECF No. 47 2633. Mailroom
staff advised Plaintiff of the first two issues on multiple occasidds.| 33 Both letters were
eventually sent, along with 2ither pieces of legal mdiom Plaintiff betweerNovember 1 and
Novembe 28, 2014 Id. 11 3840. Theabove delays and Defendants mistakeplgningtheletter
from Hindsled Plaintiff to file his reconsiderationation pro se which the Court of Appeals
denied Id. 11 19, 34-35seeAnderson24 N.Y.3dat1117.

B. Retaliation

Because his request for leave to appealrandnsideratiomotionwere deniedPlaintiff
wanted tdile either aN.Y. C.P.L.R.Article 78 proceeding or a federal habeas copmigion, and
he soughtassistancdrom Prisoner Legal Servicesf New York (“PLS”)to do so PLS sent
Plaintiff a letter with general advice anitiating an Article 78 proceedingndfiling a habeas
corpus petition, but it did not agree to repreg#&aintiff. The letter was treated as regular mail

and opened pursuant to DOCE€$8olicies. Plaintifitestifiedthat the opening of this lettedid not



adversely impact him and that he did not know who sorted and ojterteGF No. 4 AT 4145
ECF No. 47-3 at 58-59.

On November 1,7Plaintiff wrote tolnmate Grievance Program Direci®ellamy, and the
letterwasopened andeturned to him tasame dayThe letter wasuccessfullynailedto Bellamy
on thesecond attempt. ECF No. Y 4748. In response to Plaintiff’'s grievaraeoutthis event,
Defendant Brakefield stated that the outgoing mail log showed the letteeias sent on
November 17 and that she had no information suggesting it was returned to Pladntiff51.
Plaintiff testified thatthe opening of this letter did natlverselyimpacthim, except that he felt
like his privacy had been violatedd. § 48§ ECF No. 473 at75.

About onemonth later, Plaintiff received a letter from tNew York Court of Claims
regarding the status of liase ECF No. 473 at76-77. The letterwas treated as regular mail and
delivered to him opened. ECF No.%5%2 ECF No. 473 at75-77. Plaintiff filed a grievance and
Defendant Brakefieldesponded thahere was no recorof openingthe letterand that ifit was
openedt was a mistake Brakefield also saithat there were trainees in the mailroom and that the
letter may have “inadvertently been processed as regular mallF No. 479 56. Plaintiff
testifiedthat the opening of this letter did natversely impachim, except that é felt like his
privacy had been violatedd. 55, ECF No. 47-3at 83.

1. Analysis

A. Denial of Accessto Courts

A correctional facility must provide an inmate with meaningful access to théscour
Bounds v. Smithd30 U.S. 817, 828 (1977hut the limitation ofa prisoner'saccess to legal

materials, without more, does not state a constitutional cld@mmosen v. Coughli@77 F. Supp.



864, 871 (S.D.N.Y. 1995%tating that the Constitution requires onhgdsonable access to the
courts (citation omitted).

Moreover, a plaintiffmust showthat he has suffered, or will imminently suffer, actual
harm; that is, that he wéakindered [in] his efforts to pursue a legal cldinb.ewis v. Caseyb18
U.S. 343, 351(1996accordMorello v. James810 F.2d 344, 347 (2d Cir. 1987). Thaplaintiff
must show that he suffered actual injury traceable to the prison déficatduct. To do so, he
must showthat a“nonfrivolous legal claim had been frustrated or was being impedtiexito the
prison officials actions Lewis 518 U.S. at 3552. A delay in communicatingith counsel does
not “amount to a constitutional deprivation of acce®&:dwn v. Williams95 CV 3872 (SJ), 1998
WL 841638, at *5 (E.D.N.Y. Dec. 4, 1998).

1. L ettersto and from Attorneys

Defendants are entitled to summary judgmenthigclaim becaus®laintiff provides no
evidence suggestirthatthedelays olissueswith his legal mail caused him actual injury.

Plaintiff asserts that having to fileis reconsideratiomotion pro seconstitutes actual
injury, but he cites ncecordevidence indicatinghat he was prejudiceglhen Defendants opened
the letter from Hinds. Hinds already applied for leave to appeal, which the Court of Appeals
denied. Plaintiff's pro sereconsideratiomotionraised the same issues as thassed inHinds’s
applcationfor leave to appealCompareECF No. 4711 (Hinds'sletter to the Court of Appeals),
with ECF No. lat 2728 (Plaintiff's letter to the Court of Appesll Plaintiff's reconsideration
motion may have been delayed, but it wasntuallyfiled. There aralso no facts suggésg that
Hinds agreed to file a reconsideratimotion on Plaintiff’'s beh&l Plaintiff successfully accessed
the Court of Appealsandhe raiss no genuine issue of material faoticating that filingthe

motionpro seprejudicedhim.



Plaintiff also alleges that the trial exhibit he wantétdm Mehm would have shown
“extraordinary and compelling circumstances” necessary to raise new essappeal undahe
New York Court of Appeals Rules of Practidelaintiff assertswithout supportthat this exhibit
would have met that burdermBut Plaintiff mustuseevidence, not conjecture asgeculationto
show that ayenuine issue of material fagxistsas to whethenot having this exhibitaused him
actual harm

Accordingly, kecausePlaintiff has failed taaise a triable issue of fact as to whether he
suffered actual injuryhis denial of access to the courts claim related to his correspondence with
Hinds and Mehm muae dismissed

2. Lettersfrom PLS and to Bellamy

Plaintiff also claims that a lettéilom PLS was opened and treated as regular jaat that
a letterhe tried to sentb Bellamywasopened andeturned to him. ECF No. 1 A41-15;ECF No.
47M141-43, 47-51 Plaintiff claimsthat Defendantmterfered withthese letterto discourage him
from filing grievances. ECF No. 1 at 12, 14.

To the extent Plaintiff alleges that these letters denied him access to thelebds,not
raised a genuine issue of fas to whether he sufferedtual harm.Plaintiff testified th other
thanfeeling like his privacywas violated, Defendants opening thds¢ters did not adversgy
impacthim. ECF No. 47 11 48, 51; ECF No.-8at58-59, 63, 74-75Accordingly,these claims
must be dismissed.

3. Letter from New York Court of Claims

Finally, Plaintiff alleges that a letter from the New York Court of Claivas openeas

regular mailand thusdenied him access thecourts. ECF No. 1 dt5-16 80; ECF No. 43 at

75-77. Plaintiff testified howeverthat the opening of thetter, other than violating his privacy,



did notadverselympact him ECF No. 47-&t82. Because there is no genuine issue of material
factas to whether thigcidentcaused Plaintifactual harm, his claim must be dismissed.

Forall of the reasons stateithe Court grants Defendants’ Motion farBmaryJudgment
on all ofPlaintiff's denial of access to the couctaims

B. Retaliation

Plaintiff alleges thaDefendantsmpropety handed his mail in retaliation fogrievances
that he filed ECF No. 1 a17-19. Defendants conterttiat they are entitled to summary judgment
onthis claim becaisePlaintiff cannot show that he suffered adverse adidficient to constitute
aFirst Amendmentiolation.

To state a First Amendmergtaliation claim a plaintiff must showhat (1) he engaged in
constitutionally protected speech or conduct;tf@defendantook adverse action agairtsin;
and (3) there is a causal link between the protected conduct and the adverseawes.v
Walker, 239 F.3d 489, 492 (2d Cir. 200b)erruled on other grounds by Swierkiewicz v. Sorema
N.A, 534 U.S. 506 (2002)Adverse action is any conduct “that would deter a similarly situated
individual of ordinary firmness from exercising . . . consital rights.” Davis v. Goord 320
F.3d 346, 353 (2d Cir. 2003).

“[L]imited withholding or delay of a prisoner’s mail does not constitute an adverse acti
sufficient to support a retaliation claimS3ee, e.gGreen v. NilesNo. 11 Civ. 1349 (PAE), 2012
WL 987473, at *5 (S.D.N.Y. Mar. 23, 201®)ollectingcases) Similarly, “a delay in being able
to work on one’s legal action or communicate with the courts does not rise to the level of a
constitutional violation.”Jermosen v. Coughli®77 F. Supp. 864, 871 (S.D.N.Y. 1995).

Defendants are entitled to summary judgment on Plaintiff's retaliationsheoausenail

interference does not constitute adverse acticupgportsuch aclaim. Moreover, ly Plaintiff's



own admission, hevas not adverselynpacedby having his mail openent delayedand thusvas
not deterredrom exercising his constitutional right ECF No. 47-a&t58-59, 75, 82-83,

Accordingly, the Court granBefendantsMotion for Summary Judgmeas toPlaintiff's
retaliation clains.

CONCLUSION

Defendants’Motion for Summary Judgment(ECF No. 46)is grantedand this case is
dismissedwith prejudice. The Clerk of Court will enter judgment and close this case.

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this Order
would not be taken in good faith and therefdemiedeave to appeal to the Court of Appeals as a
poor person See Coppedge v. United Stat@89 U.S. 438 (1962). Plaintiff should direct requests
to proceed on appeal as a poor person to the United States Court of Appeals for the Second Circui
on motion in accordance with Federal Rule of Appellate Procedure 24.

IT 1S SO ORDERED.

Dated: Julyl9, 2019 O
Rochester, Nework . 2P

R P. GEW@I, JR.
C Judge

United States District Court




