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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ROCHESTER LABORERS’ WELFARE.U.B. FUND,
et al,

Plaintiffs,
Case #15-CV-6757FPG

DECISION AND ORDER

AKWESASNE CONSTRUCTION, INC, et al.,

Defendans.

In December 2015, Plaintiffs brought thisction against Defendant Akwesasne
Construction Inc(“Akwesasne”) seeking to recover allegedly unpaid contributions due under
various collectivebargaining agreements. ECF No. 1. In November 2016, Plaintiffs filed an
amended complaint adding Defendant Francis F. Cardinell, Jr. to the action. ECF Nb. 21.
Septembe2019, the Court granted in part Plaintiffs’ motion for summary judgment. ECF No. 63.
The Court concluded th&aintiffs established Defendants’ liability as a matter of law, but denied
without prejudice Plaintiffs’ motion insofar as it concerned dasagrhe Court instead granted
Plaintiffs’ request to conduct a payroll audit, and it ordered Defendants to produce aficbeis
for the period between July 24, 2016 to ddtk.at 10.

When Defendants did not comply with that order, the Court issued an Order to Show Cause.
ECF No. 66. Thereafter, the parties litigated the issue of “Defendants’ coongpheth [the
payroll auditlorder.” ECF No. 91 at 1. After a number of hearings @rderencesthe Court
declined to find Defendasiin contemptit stated that although Cardinell had “been unable to
produce every document that Plaintiffs [] requested,” he had made diligent &ffddsso, and

had in fact produced “stacks of payroll documentd.’at 2. The Court therefore ordered Plaintiffs
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to file a supplemental motion for summary judgment on the issue of danidgas3. The Court
cautioned Defendants and their courtbakit expected all submissions by Defendant®] be
made through counsgl Id.

On September 14, 2020, Plaintiffs filed their supplemental motion for summary judgment.
ECF No. 92. Defendants did not file any opposition through defense counsel. Instead, Cardinell,
actingpro se submitted a ong@age letter contesting Plaintiffs’ motioreCF No. 94. Plaintiffs
responded by filing a motion to strike Cardinef® seletter, on the ground that it violated the
Court’s previous order. ECF No. 96.

The Court first addresses the too to strike. The Court previously warned Defendants
that “a party may not proceed in federal courts represented by counsel and simultaneously appear
pro se” ECF No. 91 at 3. During the contempt proceedings, the Court had given some leeway to
Defendats and their counsel becaugeatdinell was in a better position to respond to Plaintiffs’
production requests,” but the August 20, 2020 Omdadeclear that itwould notdo so moving
forward The Court explicitly warned Defendants and their counsel that it inteistidce“any
submission that Mr. Cardinell filggo se” Id. NeverthelessCardinell proceeded to file@o se
letter on behalf ohimself and—though he cannot do seAkwesasne.SeeDonoghue v. Think
P’ship Inc, No.07-CV-4240, 2008 WL 11449242, at {E.D.N.Y. Sept. 29, 2008) (“[I]t is well
established in the Second Circuit that corporate entities cannot pppsat). Given the Court’s

prior, explicit warning, the Court strikes the letter and will not consider it.

! Regardless, Cardinell’s arguments are not persuasive. First, he arguekititiffs’ claim that he owes “over
$400,000" is inconsistent with their settlement offer of $80,@0F No. 94 at 1. However, a settlement offer is not
admissiblesvidence of the “validity or amount of a disputed claim.” Fed. R. Ev. 40B@)or Sportswear Co., Inc.
v. The Limited Stores, Ina865 F.2d 506, 510 (2d Cir. 1989%econd, he contend that he paid some employees
directlyfor unpaid contributions, pursuant to a New York Department of Labor settle®edECF No. 94 at 1; ECF
No. 531. But where, as here, the CBAs require that employee benefits be paid to the fplaging benefits to
employees is not a substitute for this obligatioN&sse vGreen NatureCycle, LLC No. 18CV-636, 2020 WL
733103, at *5 (D. Minn. Feb. 13, 2028ge alsd&ECF No. 483 at 50, 10204, 15557.

-2-
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The Court recognizes that this may appear to be a harsh iresight of the apparent
breakdown of the attorneglient relationshipwhich the Court previously highlighteceeECF
No. 91 at 3. But it is worth emphasizing that the Court gave Defendants and their eofutisel
opportunityfor counsel tavithdraw, so long athe motion conformed with the Local RuleSee
id. They did not file anything in response, let aloneafarming motion. In short,it is well-
settled that a courhay refuse “to accepiro sesubmissions once an attorney has been retdined
Mitchell v. Senkowski489 F. Supp. 2d 147, 149 (N.D.N.Y. 2006hd becaus&nderberg &
Kessler LLPremains listed as counsel for Defendatiie Court declines to consider Cardinell’'s
pro seletter.

The Court turns to the summary judgment moti®@ecause Defendantailed to file a
properopposition to Plaintiffs’ motio, the CourttreatsPlaintiffs’ profferedfactsas“undisputed
for purposes of the motion.” Fed. R. Civ. P. 56(e)Jagkson v. Fed. Expres&6 F.3d 189, 194
(2d Cir. 2014)see also FirstStorm Partners 2, LLC v. Vashiel. 16CV-2356, 2013 WL 654396,
at *15 (E.D.N.Y. Feb. 21, 2013) (noting thadfense counsel’s actions, like a failure to abide by
rules and deadlinesis‘imputed to his cliefit. “However, [e]Jven when a motion for summary
judgment is unopposed, the district court is not relieved of its duty to decide whether the movant
is entitled to judgment as a matter of lJavCharter Oak Fire Ins. Co. v. Fleet Bldg. Maintenance,
Inc., 707 F. Supp. 2d 329, 333 (E.D.N.Y. 20(8jternal quotation marks omitted)Since
Defendants’ liability has already been established, ECF No. 63 at 10, the Court need only
determine whether Plaintiffs have presented sufficient record evidence tmstese the extent
of their damages.

The Court begins bgddressinghe damagepertaining to AkwesasnePRlaintiffs’ claims

against Akwesasrarise undetheEmployee Retirement Income Security Act of 1974 (“ERISA"),
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29 U.S.C. 881001et seq, and the LabeManagement Relations Act of 1947 (“LMRA”), 29
U.S.C. 8185(a).SeeECF No. 21at 1-2. UnderERISA, employers obligated tarfake[benefit]
contributions within the meaning of the statute must do so in accordance with ebentel
multiemployer plan or CBA Arch Ins. Co. v. DCM Grp. LLCNo. 11-CV-930, 2012 WL
3887098, at *3 (E.D.N.Y. Aug. 2, 2012), and, if left unpaitty may be held liable fampaid
contributions, interest on those contributions, liquidated damages, and attorney’s feestand c
Trs. of the Pavers & Road Builders Dist. Council Welfare v. Arbor Con@etp., No. 15-CV-
2481, 2015 WL 9598872, at *2 (E.D.N.Y. Dec. 15, 2018)nderthe LMRA, a union may bring
suit against an employer for violation of a collective bargaining agreensa#.Arch Ins. Cp.
2012 WL 3887098, at *3. Like ERISA, the CBAstims case provide for awasaf interest,
liquidated damages, and attorney’s fees and costs where an employer faike ttheneequired
contributions. See, e.g.ECF No. 48-3 at 302, 471, 484.

Consistent with ERISA and the CBAs, Plaintiffs request damages in the amounthaf (1) t
unpaid contributions, deductions, and dues; (2) interest on those delinquencies; and (3) liquidated
damages.The Court has reviewed the materitidat Plaintiffs submitted with theipresent and
previous motions for summary judgment. ECF Nos. 48, 92.

First, Plaintiffs claim that npaid contributionsnd duesmount to $119,919.565eeECF
No. 483 at15-19 ECF No. 921 at4. In light of the evidence presented and Defendants’ non
opposition, the Court accepts Plaintiffs’ proffered damages, and, under ERISA and\se¢hep
areentitled tounpaid contributions in thaimount. SeeArbor Concrete Corp.2015 WL 9598872,
at *2.

SecondPlaintiffs calculate interest in the amount of $114,451.39, which is based on the

collective bargaining agreements’ rate of 1.5% per mfmmtbertain unpaidERISA contributions
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and 9% per year for other unpaid deductibreeECF No.48-3at 1011, 1519; ECF No. 922
at 2 The Court finds such interest appropriate under ERISA and the CBesArbor Concrete
Corp., 2015 WL 9598872, at *ZCF No. 48-3 at 10-11 (citing relevant language in the CBAS).

Third, Plaintiffs seeKkiquidated damages in the amount of $114,71584eECF No. 48-

3 at 15-19; ECF No. 92-1 at 4; ECF No.®2t 2. ERISA and the CBAs both permit such relief.
See Arbor Concrete Corp2015 WL 9598872, at *4 (under ERISA, laborer funds entitled to
liquidated damages equal tahé& greater of twenty percent (20%) of the total amount of
contributions or the interest due on unpaid contributions”); ECF N8.a8L011 (citing relevant
contractual provisions). Plaintiffs are entitled to liquidated damagéstimmount.

Thus, in total, Plaintiffs are entitled to $349,086.79 against Akwesasne in unpaid
contributions, interest, and liquidated damages.

Concerning Cardinell individually, Plaintiffs seek to hold him liable on the theonhéhat
was a fiduciary whb “breached his fiduciary duties” by failing to “pay the contributions to
Plaintiffs.” ECF No. 48 at 25. They request $69,893.34 in unpaid contributions and $18329.8
in interest which covers the income Plaintiffs would have generated had the contributions been
timely paid. SeeECF No. 48-3 at 20-21; ECF No. 92at 46; ECF No. 92-3 at 6.

The Court previously granted summary judgment against Cardinell on this thieory
liability. SeeECF No. 486 at 2326; ECF No. 63 at 1, 10Cardinell is thus liable fathe unpaid
contributions. See Engineers Joint Welfare Fund v. C. Destro Dev. Co,, I%8.F. Supp. 3d 27,

38 (N.D.N.Y. 2016).As to interest,lie Court haseviewedthe materials pertaining to Plaintiffs’

2 The collective bargaining agreements do not specify the interest rateifmueelt“ duesdeductios, PAC monies
and ASP monies.ECF No. 483 at 11. Plaintiffs calculate interest on thdséinquenciest the New York statutory
rate,id., which the Court finds appropriat&ee, e.qgTrs.of Local 7 Tile Indus. Welfare Fund v. Caesar Max Constr.
Inc,, No. 18-CV-1339 2019 WL 1130727, at *10 (E.D.N.Y. Feb. 11, 2019W(here a collective bargaining
agreement does not identify an interest rate for unpaid dues, courts award intemesiat York statutory rate of
9% per annum.’)id. (noting that, for delinquenciesot covered by ERISA, an award of prejudgment interest is
“within the Court’s discretion.
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rate of return, ECF No. 48 at 20; ECF No. 92 at 5, and finds that Plaintiffs’ interest calculations
are reasonable and adequately serve to pligetiffs “in the position [they] would have occupied
but for the breach.’'Destro Dev. Cq.178 F. Supp. 3d at 38.

Accordingly, Plaintiffs are entitled to $89,223.17 against Cardinell in unpaid contributions
and interest.

Next, Plaintiffsrequest audit feesittorney’s fees, and costs against both Defend&wds.
ECF No. 924 at 7 The Court declines to address these items at this time. Plaintiffs indicate that
they intend to file another request for attorney’s fees and costs “incurred bigfidlaubsequent
to August 24, 2020.” ECF No. ®at 4. The Court concludes that these items are better addressed
together in onemotion ratherthan piecemeal. Furthermore, because the Court is deferring
judgment on audit fees, attorney’s fees, and costs, Plaintiffs will have an opportunity saddre
two issues

(1) It is unclear what theory Plaintiffs are relying on to hold Cardinell individually
liable for audit feesSome filings suggest that Cardinell is contractually liable
for audit feesseeECF No. 483 at 22, while others seem to premise such relief
on provisions of ERISA, though the sections in question do not explicitly
addressaudit fees SeeECF No. 925 at 4 (citing 29 U.S.C. 8§ 1106, 1109,
1132(g)(1));see alsoECF No.486 at 2629. Plaintiffs should clarify and
provide legal support for their position.

(2) Plaintiffs indicate that they do not intend to “recover from Defen@andinell
any debt arising before his March 9, 2015 bankruptcy filing.” ECF NG. &8
9 n.1. However, thepresentrequestor audit and attorney’s feegppears to
includeservices thapre-dated Cardinell’s bankruptcy petitio@ompareECF
No. 486 at 28 (indicating that Cardinell would only be liable for $9,893.55 in
audit fees and $45,512.62 in attorney’s fees and farsttse period before June
2018, with ECF No. 924 at2, 5-7 (suggesting that Cardinell would be liable
for $14,298.23 in audit fees and $46,491.95 in attorney’s fees and casis for
period before June 2018). Plaintiffs shouleeramine their calculations and
clarify their position.

Plaintiffs shall file theirenewedmotion for attorney’s fees, audit fees, and costd)bgember

14, 2020. The Court will issue a scheduling order thereafter.
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CONCLUSION

Because neither Defendants nor their attorrdyaderberg & Kessler LLPJennifer A.
Shoemaker and/or Aaron Griffin—filed a proper motion to withdraw, Defendants remain
represented by counsel, and the Court declines to consider Cardprell&eletter. Therefore,
Plaintiffs’ motion to strike is GRANTED.

Plaintiffs’ supplemental motion for summary judgment is GRANTED IN PART and
DENIED IN PART without prejudice. Plainff are entitled to $349,086.79 against Akwesasne
in unpaid contributions, interest, and liquidated damages, and Cardinell is jointly andlgeveral
liable for a portion of those damagesamely,$89,223.17n unpaid contributions and interest.
See Bricklayes Ins. & Welfare Fund v. McGovern & Co., LLBlo. 17CV-6067, 2019 WL
2271942, at *8 (E.D.N.Y. Mar. 6, 2019T.he Court will assess Plaintiffs’ requests for audit fees,
attorney’s fees, and costs when they file their renewed motion, which is dbeceyber 14,
2020.

Insofar as Defendants remain represented, the Court presumes that defenslendgtbuns
communicate this order, and any future orders, to Defendants.

IT IS SO ORDERED.

Dated:November 13, 2020
RochesterNew York

4.\

HON. FRANK P. GE I JR.
Chief Judge
United States District Court




