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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

KARRIS LINZY,

Raintiff,
Case# 16-CV-6121-FPG

DECISION AND ORDER

NANCY A. BERRYHILL,* ACTING COMMISSIONER
OF SOCIAL SECURITY,

Defendant.

Karris Linzy (“Linzy” or “Plaintiff”) brings this action pursuant to the Social Security
Act (“the Act”) seeking review of the finadlecision of the Acting Commissioner of Social
Security (“the Commissioner”) that denied hegmplcations for disabity insurance benefits
(“DIB") and Supplemental Security Income (“BSunder Titles Il and XVI of the Act. ECF
No. 1. The Court has jurisdiction over thistion under 42 U.S.@8 405(g), 1383(c)(3).

Both parties have moved for judgment on theagings pursuant to Federal Rule of Civil
Procedure 12(c). ECF Nos. 11, 14. For tresoas that follow, the Commissioner’s motion is
GRANTED and Plaintiffs motion is DENIED.

BACKGROUND

On January 31, 2013, Linzy applied for DIB and SSI with the Social Security
Administration (“the SSA”). Tf.171-83. She alleged that she had been disabled since April 1,
2011 due to sarcoidosis and obesity. Tr. 19Bn October 6, 2014, Linzy and a vocational
expert (“VE”) testified at a video hearing foee Administrative Law Judge Roseanne M.

Dummer (“the ALJ"). Tr. 34-58. On Octobé#, 2014, the ALJ issued a decision finding that

! Nancy A. Berryhill is now the Acting Commissioner ®bcial Security and is therefore substituted for

Carolyn W. Colvin as the defendant in this suitsmant to Federal Rule of Civil Procedure 25(d).
2 References to “Tr.” are to the administrative record in this matter.
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Linzy was not disabled within the meaningtbke Act. Tr. 9-24. On January 11, 2016, the
Appeals Council denied Linzy’'s request for revieWw. 1-3. Thereafter, Linzy commenced this
action seeking review of the Commiigner’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, thidurt is limited to determining whether
the SSA’s conclusions were supfaal by substantial evidence irethecord and were based on a
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. § 405(g). The Act holdsatha decision by the Commissioner is
“conclusive” if it is supportedoy substantial evidence. 42.S.C. 8§ 405(g). “Substantial
evidence means more than a mere scintillamétns such relevant evidence as a reasonable
mind might accept as adequate to support a conclusiMoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (quotation marks omitted). It mot the Court’'s function to “determinge novo
whether [the claimant] is disabledSchaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotation
marks omitted)see also Wagner v. Sec’y of Health & Human Seg8@6 F.2d 856, 860 (2d Cir.
1990) (holding that review of éhSecretary’s decision is nde novoand that the Secretary’s
findings are conclusive ifupported by substantial evidence).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whether a claimant is
disabled within the meaning of the Ac&ee Parker v. City of New Yoik76 U.S. 467, 470-71
(1986). At step one, the ALJ must determineethler the claimant is engaged in substantial
gainful work activity. See20 C.F.R. 8 404.1520(b). If so, the obaint is not disabled. If not,

the ALJ proceeds to step two and determimdmther the claimant has an impairment, or



combination of impairments, that is “severeitin the meaning of the Act, meaning that it
imposes significant restrictions on the claimaratslity to perform basic work activities. 20
C.F.R. 8§ 404.1520(c). If the chaant does not have a severe impairment or combination of
impairments, the analysis concludes with a findignot disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairmentAppendix 1 of Subpart P dRegulation No. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impaent meets or medically equals the criteria
of a Listing and meets the duional requirement (20 C.F.RB 404.1509), the claimant is
disabled. If not, the ALJ determines the clam&residual functional capacity (“RFC”), which
is the ability to perfan physical or mental work activities @sustained basis, notwithstanding
limitations for the collective impairment§See20 C.F.R. § 404.1520(e)-(f).

The ALJ then proceeds to stégur and determines wheththe claimant's RFC permits
him or her to perform the requirements of higer past relevant wkr 20 C.F.R. § 404.1520(f).

If the claimant can perform such requirementgntine or she is not ghibled. If he or she
cannot, the analysis proceeds to the fifth dimél step, wherein the burden shifts to the
Commissioner to show that the claimant is databled. To do so, the Commissioner must
present evidence to demonstrate that the clatirfieetains a residual functional capacity to
perform alternative substantial gainful work which exists in the national economy” in light of his
or her age, education, and work experien&=e Rosa v. Callahai68 F.3d 72, 77 (2d Cir.

1999) (quotation marks omittedjee als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’s Decision

The ALJ's decision analyzed Linzy's ataifor benefits under the process described
above. At step one, the ALJ found that Lifzgd not engaged in subatial gainful activity
since the alleged onset date.. Tt. At step two, the ALJofind that Linzy has the following
severe impairments: morbid obesity, stable sdasis, and obstructive slegpnea. Tr. 11-12.
At step three, the ALJ found that these impaimtagalone or in combination, did not meet or
medically equal an impairment in the Listings. Tr. 13.

Next, the ALJ determined that Linzy retained the RFC to perform light *waitk
additional limitations. Tr. 13-21Specifically the ALJ found thdtinzy can lift and carry about
20 pounds occasionally and 10 pounds frequentlysitdor about six hours and stand and walk
for about two hours in an eight hour workday;snavoid concentrated exposure to pulmonary
irritants and extreme heat and cold; can oarsdly climb ramps and stairs, balance, stoop,
kneel, crouch, and crawl; must avoid work hazards, dangerous moving machinery,
unprotected heights, and slippewet surfaces; and can pemfn unskilled work involving
simple, routine, and repetitive tasks. Tr. 13.

At step four, the ALJ found that this RFC prevents Linzy from performing her past
relevant work as a cashier. Tr..22t step five, the ALJ relied on the VE's testimony to
determine that Linzy can adjust to other work that exists in significant numbers in the national

economy given her RFC, age, education, and wa&gerience. Tr. 22-23Specifically, the VE

3 “Light work involves lifting no more than 20 pounds at a time with frequent lifting or carrying of objects

weighing up to 10 pounds. Even though the weight Iifiteg be very little, a job is in this category when it requires

a good deal of walking or standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls. To be considered capable of performing a full or wide range of lighftheidaimant] must

have the ability to do substantially all of these activitifsomeone can do light workhig SSA] determine[s] that

he or she can also do sedentary work, unless there ditomal limiting factors such as loss of fine dexterity or
inability to sit for long periods of time.20 C.F.R. 88 404.1567(b), 416.967(b).
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testified that Linzy could worlas a ticket seller, stage facility clerkoffice helper, telephone
order clerk, document preparer, and assemblar.23. Accordingly, the ALJ concluded that
Linzy was not “disabled” under the Act. Tr. 24.
Il. Analysis

Linzy argues that remand is required because (1) the RFC assessment is not supported by
substantial evidence; (2) the ALJ erred at dtep when she found Linzy’s headaches to be a
nonsevere impairment; and (3) the credibilagsessment is not supported by substantial
evidence because the ALJ improperly consideredy’s failure to comply with treatment. ECF
No. 11-1, at 13-20; ECF No. 15, at 1-3. Thegpiarents will be addressed in turn below.

1. RFC Assessment

Linzy argues that the RFC assessment issapported by substantievidence because it
does not account for her severe impairment ofrabsve sleep apnea. ECF No. 11-1, at 13-15.
Specifically, Linzy asserts that obstructive slegmea would require heéo take unscheduled
breaks during the workdayld. In support of this argument, Linzy relies on the opinion of her
treating physician Sikandar Imran, M.D. (“Dr. Imia that she would “sometimes need to take
unscheduled breaks” during amylei hour workday. Tr. 550. Linzgontends that the ALJ erred
when she afforded “some weight” to this opiniwithout explaining why tat specific limitation
was rejected. ECF No. 114t 14-15; ECF No. 15, at 1-2.

The “treating physician rule” i& series of regulations sktrth by the Commissioner . . .
detailing the weight to be accordadreating physician’s opinion.De Roman v. BarnhariNo.
03 Civ. 0075 (RCC) (AJP), 2003 WL 21511160, at *a(8I.Y. July 2, 2003) (citing 20 C.F.R.
§ 404.1527); 20 C.F.R. 8§ 416.927. ndér the treating physiciarule, the ALJ must give

controlling weight to a treatinghysician’s opinion when thatpinion is “well-supported by



medically acceptable clinical and laboratorygtiastic techniques and is not inconsistent with
the other substantial evidence in [the] record.” 20 C.F.R. 88 404.1527(c)(2), 416.92%65(2);
also Green-Younger v. Barnha&35 F.3d 99, 106 (2d Cir. 2003). While an ALJ may discount a
treating physician’s apion if it does not meet this starrdathe ALJ must “comprehensively set
forth [his or her] reasons for the weigdgsigned to a treatinghysician’s opinion.”Halloran v.
Barnhart 362 F.3d 28, 33 (2d Ci2004); 20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2) (“We will
always give good reasons in outtine of determination or decisidor the weight we give [the
claimant’s] treatingsurce’s opinion.”).

In general, an ALJ is natequired to “reconcd explicitly every conflicting shred of
medical testimony, Dioguardi v. Comm’r of Soc. Seel45 F. Supp. 2d 288, 297 (W.D.N.Y.
2006) (citation omitted), and “[t]here is no abgelbar to crediting only portions of medical
source opinions.”Younes v. ColvinNo. 1:14-CV-170 (DNH/ESH), 2015 WL 1524417, at *8
(N.D.N.Y. Apr. 2, 2015). Howevewhere the ALJ’'s “RFC assessnt conflicts with an opinion
from a medical source, the [ALJ] musstplain why the opinion was not adopte@®ibguardi,
445 F. Supp. 2d at 297 (quoting S.S.R. 96-@961WL 374184, at *7 (S.S.A. July 2, 1996)).
Accordingly, when an ALJ adopts only portionsaofnedical opinion he ahe must explain why
the remaining portions were rejecteldaymer v. ColvinNo. 14-CV-6009P, 2015 WL 5032669,
at *5 (W.D.N.Y. Aug. 25, 2015) (citinyounes 2015 WL 1524417 at *8 (although an ALJ is
free to credit only a portion @& medical opinion, “when doing so smacks of ‘cherry picking’ of
evidence supporting a finding whitejecting contrary evidence frothe same source, an [ALJ]
must have a sound reason for weighting portafrtie same-source opinions differently”)).

Here, Dr. Imran opined that Linzy requiredveral work-related riitations, including

that she would “sometimes need to take undeleel breaks” during an eight hour workday. Tr.



550. The ALJ summarized Dr. Imran’s opinionhar decision and afforded it “some weight”
because it was consistent with the objective evidence. Tee220 C.F.R. 88 404.1527(c)(3),
416.927(c)(3) (an ALJ will give more weight ® medical opinion supported by relevant
evidence and a thorough expddion), 404.1527(c)(4)416.927(c)(4) (an ALJ will give more
weight to a medical opinion th& consistent with the recombs a whole). Although Linzy is
correct that the ALJ did not explicitly explamhy she rejected Dr. Imran’s limitation as to
unscheduled breaks, she adequatikbgussed this issue in a diéat portion of her decision.
SeeMongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 1983) (“When. the evidnce of record
permits us to glean the rationale of an ALJ'sisi®n, we do not requirhat he have mentioned
every item of testimony presented to him owéaexplained why he considered particular
evidence unpersuasive or insufficient to lead him to a conclusion of disability.”).

The ALJ’s step five discussion illuminatéer conclusion thakinzy did not require
unscheduled breaks. Tr. 23. Ag¢ptfiive, the ALJ explained th#te VE testified that employers
customarily tolerate an employee wisooff task 10% of the work day.€. about six minutes an
hour or 48 minutes in one work dagihd absent one day per monthl. (referring to Tr. 57).
The ALJ concluded that “[n]Jo evidence indicatthat [Linzy] would require more than the
customary time off task or absendesthe jobs [the VE identified] Tr. 23. The Court agrees.
Although Dr. Imran opined that Linzy would “someéismneed to take unscheduled breaks,” he
declined to complete the follow up questions teked how often Linzy would need breaks and
how long each break would last. Tr. 550. Thuss ihot unreasonable to conclude that Linzy
would require only the customary time off tasklthough Linzy testified that she needed to nap
during the day, the ALJ found her “less than fullgdible,” as discussed imore detail later in

this decision.



Moreover, the ALJ specifically discussednky’s obstructive sleep apnea in her RFC
analysis and noted that Linzy did not toleratefitieg process for a specialeep mask. Tr. 19.
Although Linzy requested to reschedule the fitting for a later date never followed upld.
(citing Tr. 377);see als®0 C.F.R. 88 404.1529(c)(3)(v), 416.9298)(v) (an ALJis entitled to
consider treatment the claimant has or has exgived when he or she evaluates the claimant’s
symptoms). The ALJ noted that only consgive treatment was recommended and that the
evidence generally demonstrated no “overieern” over Linzy’s glep apnea. Tr. 19.

Based on Dr. Imran’s opinion, the ALJ’s dissigs as to unscheduled breaks and Linzy’s
sleep apnea, and the credibild/Linzy’s testimony, the Courtrids that the RFC assessment is
supported by substantial evidenaed did not need to include limitation as to unscheduled
breaks. The ALJ was entitled weigh all teeidence described above and to resolve any
conflicts in the record when creating the RFC assessn$&@.Veino v. Barnhar812 F.3d 578,
588 (2d Cir. 2002) (“Genuine conflicts in timeedical evidence are for the Commissioner to
resolve.”) (citation omitted)Cage v. Comm’r of Soc. Se€92 F.3d 118, 122 (2d Cir. 2012)
(when the court reviews a denial of disabiliignefits it must “defer to the Commissioner’s
resolution of conflicting evidence”).

2. StepTwo

Linzy also argues that the ALJ erred at step two when she found her headaches to be a
nonsevere impairment and that it is unclear whretine ALJ considered her headaches when she
created the RFC assessment. BOF11-1, at 15-16; ECF No. 15, at 3.

At step two of the disability analysis,e&hALJ considers the medical severity of the
claimant’s impairments. 20 C.F.R. 88 404.1%90Y(ii), 416.920(a)(4)). A “severe

impairment” is “any impairment or combination of impairments which significantly limits [the



claimant’s] physical or mental ability to dmsic work activities.” 20 C.F.R. 88 404.1520(c),
404.1521, 416.920(c), 416.921. “Basic work activitieg’ ‘@ne abilities anéptitudes necessary
to do most jobs.” 20 C.F.R. 88 404.1522(b), 416.922(b)s the claimant’durden to present
evidence that establishes tkeverity of his or her impanent. 20 C.F.R. 88 404.1512(a),
416.912(a). The claimant must demonstrateat'tthe impairment has caused functional
limitations that precluded him [or her] from eggzg in any substantial gainful activity for one
year or more.” Perez v. Astrue907 F. Supp. 2d 266, 272 (N.D.N.Y. 2012) (citiMgadors v.
Astrue 370 F. App’'x 179, 182 (2d Cir. 2010) aRivera v. Harris 623 F.2d 212, 215 (2d Cir.
1980)).

A finding of not severe shoulde made if the ndical evidence estabhes only a slight
abnormality that would have no more than a minieféect on the individual's ability to work.
Perez 907 F. Supp. 2d at 271; S.S.R. 85-28, 188556858, at *3 (S.S.A. Jan. 1, 1985). The
ALJ is required to considamonsevere impairments when assegdhe claimant's RFC. 20
C.F.R. 88 404.1545(a)(2), 416.945(a)(2) (“We will ddes all of your medically determinable
impairments of which we are aware, including ymedically determinable impairments that are
not ‘severe’ . . . when we assess your [RFC]Remand is required if the ALJ fails to account
for the claimant’s nonsevere impairmentisen determining his or her RFGee Parker-Grose
v. Astrue 462 F. App’x 16, 18 (2d Cir. 2012) (summeorder) (“[A]fter finding that [the
claimant]'s mental impairment of depression sleet cause more than minimal limitation in her
ability to perform basic mental work acties and is therefore nesevere, . . . the ALJ
determined [the claimant]'s RFC without accoagtifor any of the limitatins arising from her
mental impairment[.] Thus, the ALJ committed)d error.”) (quotation marks and alterations

omitted).



Here, the ALJ discussed Linzy’s headachestap two of the disability analysis and
concluded that they constitute a nonsevereaimpent. Tr. 11-12. Specifically, the ALJ
reasoned that although Linzy “frequently soughtegency care with complaints of headaches,
neurological examinations were normal.” Tr. (titing Tr. 339). She ab noted that a “[h]ead
CT scan only indicated a sinasucus retention cyst in Augu013. The sinus cyst and other
episodes of rhinitis were treated conséxey with medicaton and resolved.”ld. (citing Tr.
797).

Regardless of whether the Alproperly analyzed Linzy’s headaches at step two, she
found that Linzy had other severe impairments @ continued with thdisability analysis.

Tr. 11-12. “An error at step two—either a failuoemake a severity detaination regarding an
impairment, or an erroneous determination #ratmpairment is not severe—can be harmless
error if the ALJ continues the analysis and considers all impairments in [his or] her RFC
determination.” Sech v. Comm’r of Soc. Seo. 7:13-CV-1356 GLS2015 WL 1447125, at *3
(N.D.N.Y. Mar. 30, 2015). As Wibe explained below, the ALconsidered Linzy’s headaches

in determining her RFC and thus any error ierdang headaches a nonsevere impairment at step
two was harmlessSee Vaughn v. Colviil6 F. Supp. 3d 97, 103 (N.D.N.Y. 2015) (“[B]ecause
the [ALJ] considered [plaintiff erebral palsy in determiningshRFC . . . the failure to deem

the cerebral palsy severesi¢p two was harmless.”).

The ALJ specifically noted at the end ofrtetep two analysis that she “considered
[Linzy]'s severe and nonsevere impairmentsthie [RFC]” (Tr. 12), and the RFC analysis
mentions Linzy’s headaches numerous times. Alhg noted, for example, that Linzy testified
that she has migraines 10 to 12 times per month that last for four tdheigh and that she must

be in a dark room with no sound or light when tbegur. Tr. 14. She also testified that she has
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not participated in headacheaigdies or kept a “headache jourti@nd that her nagiations “semi
work” and reduced her headaches to six times per madudth.The ALJ also noted at least a
dozen times when Linzy sought emergency camaptaining of headaches. Tr. 15-16, 18, 20
(citing Tr. 315, 319, 339, 342, 349, 429, 629, 684, 741, 780, 797-98).

The ALJ reasoned that although Linzy complainétdeadaches, “there is no evidence of
persistent pathology. Acute sinus disease and siysts were treated with medication and [she
was] released home.” Tr. 20 (citing Tr. 335-38he noted that “[n]eurological examinations
were negative and further studies for evaluabbrreported headaches were not warranted[.]
There was no evidence of overt concern regarteapdaches and [Linzy] was treated with pain
medication only; she testified thahe was not instructed to keep a headache journal. Other
emergency room records indicated concemgparging possible drug seeking behaviorld.
(citing Tr. 339, 764).

Linzy contends that the RFC assessméwoiukl have containedntitations relating to
unscheduled breaks and absences to properbuator her headaches. ECF No. 11-1, at 16;
ECF No. 15, at 3. For the reasons explainedipusly, however, the Court finds that the ALJ
properly considered whether Linzy required unsicihed breaks and that the RFC assessment did
not need to include such a limitation. As teeatces, the ALJ specifically noted that there was
no evidence that Linzy would require more alessnthen employers customarily tolerate. Tr.
23. Importantly, Dr. Imran, who provided the omlgysical RFC assessment of record, did not
opine that Linzy was likely to be absent from wak a result of her impairments or treatment.
Tr. 551. Dr. Imran specifically indicated thihinzy’s impairments are not likely to produce
“good days” and “bad days,” and he therefdezlined to estimate how many days per month

she was likely to be absent from worlkl.
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Accordingly, based on the ALJ's discussiof Linzy’s headads and the medical
evidence of record, the Court finds that theJAdroperly considered her headaches in the RFC
assessment and that the RFC assessmsunpported by substantial evidence.

3. Credibility

Finally, Linzy argues that the credibilitgssessment is nougported by substantial
evidence because the ALJ improperly considereddilere to comply withtreatment. ECF No.
11-1, at 16-19. Specifically, Linzy asserts that #L.J should have considered her low IQ when
evaluating why she did not follow thugh with recommended treatmeihd.

“The ALJ has the discretion to evaluate the ity of a claimant and to arrive at an
independent judgment, in light of medical findsngnd other evidence, regarding the true extent
of the pain alleged by the claimantJackson v. AstryeNo. 1:05-CV-01061 (NPM2009 WL
3764221, at *7 (N.D.N.Y. Nov. 10, 2009) (citildarcus v. Califanp615 F.2d 23, 27 (2d Cir.
1979)). “[T]he court must uphold the ALJ'sedsion to discount a claimant's subjective
complaints of pain” if the finding isupported by substantial evidendd. (quotation marks and
citation omitted). “It is the function of thEommissioner, not the reviéwg court, to ‘resolve
evidentiary conflicts and to appraise the créitjbof witnesses, including the claimant.”d.
(quotingCaroll v. Sec’y of Halth & Human Servs.705 F.2d 638, 642 (2d Cir. 1983)).

The ALJ must consider all of the claimant’s statements about his or her symptoms and
how those symptoms affect his or her dailyivaiies and ability to work. 20 C.F.R. 88
404.1529, 416.929. However, the claimant’'s statésnabout his or her symptoms will not
alone establish that he or she is disablédl. Thus, the ALJ must follow a two-step process

when considering the claimant’s alleged symptamd their effect on his or her ability to work.
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First, the ALJ must consider whether the medical evidence shows any impairment that
“could reasonably be expected to produce the pawmther symptoms abjed[.]” 20 C.F.R. 88
404.1529(a), 416.929(a). Second, if such an impaitnseshown, the ALJ must evaluate the
“intensity and persistence” of the claimant’srgtoms to determine the extent to which they
limit his or her work capacity20 C.F.R. 88 404.1529(c)(1), 416.929(c)(1).

When the objective medical evidence alone dumssubstantiate the claimant’s alleged
symptoms, the ALJ must assess the claimatiggations considering seral factors, including
treatment received to relieve symptom20 C.F.R. 88 416.1529(c)(3)(v), 416.929(c)(3)(v).
“However, the [ALJ] must not dw any inferences about ardividual’'s symptoms and their
functional effects from a failure to seek pursue regular medical treatment without first
considering any explanations that the individeray provide, or other information in the case
record, that may explain infrequie or irregular medical visitor failure to seek medical
treatment.” S.S.R. 96-7p, 1996 WL 374186, at *7 (S.S.A. July 2, T998preover, the ALJ
should consider whether the claint'a cognitive deficits or lackf insight into his or her own
limitations contributed to the failure to continue recommended treatm®eé Kennerson v.
Astrue No. 10-CV-6591 MAT, 2012 WL 3204055, &3 (W.D.N.Y. Aug. 3, 2012) (“In
addition, the ALJ failed to takmto account Plaintiff's borddre intellectual functioning and
lack of insight into her own limitations, which weikely contributors inher failure to continue
mental health treatment.”).

Here, the ALJ discounted Linzy’s credibil in part because she was frequently

noncompliant with recommended treatment. A& noted, for example, that Linzy “stopped

4 The Court notes that S.S.R. 96-7p was recently superceded by S.S.R. 16-3p, which became effective on

March 28, 2016. S.S.R. 96-7p, however, remains the rglguadance for the purposes of Linzy’s claim, which
was filed on January 31, 201%ee Bailey v. ColvjiNo. 1:15-CV-00991 (MAT), 2017 WL 149793, at *5 n.2 (Jan.
14, 2017).
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medication on her own,” “did not comply withonthly blood work,” was “non-compliant with
medication,” and did not follow-up for sleeprea treatment. Tr. 1@iting Tr. 300, 377, 662,

809). The ALJ also pointed out that although kif\was repeatedly recommended to follow-up

with primary upon discharge from the emergency room, she generally did not do so” and that she
failed to attend three scheduled consultagixaminations. Tr. 20 (citing Tr. 63).

Although Linzy asserts that th&lLJ did not considerelevant factors that that might
explain her irregular medical visigsd failure to seek treatment, the ALJ specifically stated that
“[t]here is no evidence that [Linzy]'s mentaldith or physical healtprevented follow-up.” Tr.
20. In further support of this conclusion, tA&J noted that a state agency psychological
consultant opined that there was insufficienidence to establish thatinzy had any mental
impairment  Tr. 21 (citing Tr. 59-82) Moreover, although Linzgrgues that the ALJ should
have considered whether her low 1Q affecteelr ability to take medications and follow
recommended treatment, the ALJ specifically disaise 1Q in the RFC atbysis. Tr. 20-21.
The ALJ noted that she “considered [Linzy]'s t€st results and historyf special education”
and that the RFC accordingly limits her to “ungdllwork involving simple, routine, repetitive
type tasks.” Tr. 21. The ALJsa reasoned thaftlhough the record indiated special education
and a full scale IQ of 80, [Linzy] has a historysafmi-skilled work, to her credit.” Tr. 20. She
noted that “[tlhere is no documentation inding that [Linzy’s] leaning disability would
prevent work. She was trained as a [Certifiedshg Assistant] and worked before she quit in
2012. She also reported ratmermal daily activities.”ld. (citing Tr. 207-17).

As mentioned above, the ALJ was entitledcemsider treatment Linzy received (or did

not receive) to relieve her symptomSee?20 C.F.R. 88 404.1529(c)(3)(\,16.929(c)(3)(Vv). In

° The ALJ did not find that Linzy had any severe mental impairment at step two of the disability analysis and

Linzy does not argue that she has any functional limitations due to mental impairments.
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doing so, it is clear that the ALJ considered Wketadditional factors, such as Linzy’s mental
and physical limitations or her lolQ, interfered with her abilityo comply with recommended
treatment. Accordingly, for these reasons, tbarCfinds that the ALJ dinot err in finding that
Linzy’s treatment history weakened her credibility.
CONCLUSION

The Commissioner’s Motion for Judgmenttbie Pleadings (ECF No. 14) is GRANTED,
and Plaintiff's Motion for Judgment on the Plesgs (ECF No. 11) is DENIED. Plaintiff's
Complaint (ECF No. 1) is DISMISSED WITH PREBDICE. The Clerk of Court is directed to
enter judgment and close this case.

IT IS SO ORDERED.

Dated: May 24, 2017
RochesterlNew York W if Q

HON.FR Kf P.GERACI,J
ChlefJudge
UnitedStateDistrict Court
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