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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CLEMON JONES,
Petitioner,
DECISION AND ORDER
-VS- 16€V-6149
DALE ARTUS,
Respondent.

INTRODUCTION
Pending is ptitioner Ceémon Jones’s (“Jonespyo sepetition for a writ of habeas corpus
pursuant to 28 U.S.C. § 225dones is currently serving two concurrent prison terms of 15 years
to life, following his conviction upon a jury verdictandhis September 4, 2003entencingas a
persistent felony offendem Monroe County Court of two counts ofiminal possession foa
forged instrument in the second degree (N.Y. Penal Law § 170.25).
The petition for a writ of habeas corpus is denied, and the Court denies issuance of

certificate of appealability.

BACKGROUND

l. RelevantFactual Background

Jones was charged with 118 countsrmhinal possession of éorged nstrument in the
first degree(N.Y. Penal Law § 170.30and two counts otriminal possession of d&orged

instrument in thesecond dgree(N.Y. Penal Law § 170.25)At trial, undercovepolice officer
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Dale Pascoe (“Pascoetgstified that he met with Jones and Lamar Watson, a confidential
informant, on July 18, 2006, in Pascoe’s daascoe testified that, after negotiating a pdoaes
sold him118 counterfeit billsvith a face valuef $3,080, for $1,200Pascoe further testified that
on August 19, 2006he met with Jones to purchase fake identification cardéter initially
rejecting the identification cards as unsatisfactdrg,ttvo met again on August 21, 2008 that
time, Jones soldPascodake identification cardsncludinga Florida driver’s license aral New
York State benefét card Pascoe wore a body wire durirtigese three encounterand the
prosecution played the audio recordings for the jury.

Jonesalsotestified at the triahnd sought to challenge his level of involvement in the July
18, 2006, transaction, and establishte affirmative defense of entrapmeagarding thefake
identificationtransaction Thetrial courtlater instructed the jurgn the elements of the entrapment
defense and Jonegsunsel argued the matter.

The jury was not able to reach a verdict regarding the 118 counts of criminagos s
a forged instrument in the first degree, and a mistrial was declared as to thoise dtwe jury
did, however, convict Jones on the two counts of crinpaasession of Borged nstrument in the
second dgree After a hearingthe trial court sentenced JormesSeptember 4, 200(0 concurrent
terms of imprisonment of 15 years to lés a persistent felony offender (“PH@N.Y. Penal Law
§ 70.10)!

. Relevant Procedural Background

A. Motion T o Set Aside the Sentence

1 Rather than proceed $ordrial on the first 118 counts of the indictment, Jones pleaded guilty to
one count of criminal possession of a forged instrument in the first ddgeeeceived a sentence

of 3% to 7 years in prison, to run concurrently with his jury conviction sentéfmeever, Jones’s
pending Petition seems to only address issues regardijugyhconviction.



On April 1, 2009 Jones filed gro semotion in Monroe County Coyrpursuant toNew
York Criminal Procedure Law CPL") Section440.20challenging his sentence aPRO. (Dkt.
# 102 at 19).2 Jones argued thaato of his prior felony convictions could not be used to enhance
his sentencanderNew York’sPFOstatute because those crimes did not have equivalent elements
to crimes under New York State la\id. at 3). The trial court denied Jones’s requed. at 87).
The Appellate Division, Fourth Department, of the New York State Supreme @mutAppellate
Division”), affirmed the trial court’s decisiorReoplev. Jones109 A.D.3d 1108 (4th Dep’'t 2013).
The New York Court of Appealgranted leave to appeaind affirmed the Appellate Divisin
decision People v. Jone25 N.Y.3d 57, 61 (2015) (“New York[®FO]statute, by its plain terms,
does not require that, in order to classify someondRIS@], an outof-state predicate felony must
have a New York counterpart.”).

B. Direct Appeal of the Judgement of Conviction

Jonesfiled both counseled angbro se suppemental bries to the Appellate Division
challenging his convictiorand sentence The Appellate Division unanimously affirmed the
judgment for reasons discussed in more detail throughout this Decision and (Reeple v.
Jones 114 A.D.3d 1239 (4th Dep’t 2014y, denied 25 N.Y.3d 1166 (2015).

C. Jones’sPetition

Jonegaisesine principal grounds for relief in higption: (1) the evidence was not legally
sufficient to support th@ury verdict; (2) his due process rightere violated because of police
misconduct; (3) his conviction was against the weight of the evidence; (4)alheotrrt abused

its discretion by failing to assign new trial counsel; (5) he was deniettieff@ssistance of trial

2 The page numbers referenced in citations to docket entries correspond tgeheupers
generated by CM/ECF.



counsel; (6) his due pcess rights were violated becaa$@rosecutorial misconduct; (7) heas
improperly shackled during hBFO hearing; (8) he was improperly determined to quadsya
PFQ and (9) his sentence as RFO was inappropriate.(Dkt. # 1 at 514) (the “Petitiori).
Respondent answered the Petition on September 9, ZDk6 # 10), which included its
memorandum of law in opposition to Jones’s Petition, (Dkt. # X0Rgsp. MOL").2

By motion dated September 22, 2016, Jones moved to amend his Petisoant to Rule
15(a) of the Federal Rules of Civil Proceduceadd a tenth ground for rehefineffective
assistance of appellate coursélased on the seven reasons described istaiscourt coram
nobismotion filed on July 26, 2016. (Dkt. No&4; 15). Respondent opposed that motion because
Joness coram nobignotionwas unexhausted in state court. (Dkt. # 1BYy.motion papers dated
October 19, 2016]Jones themoved to stay his Petition until he exhaudtad claim (Dkt. # 18),
which Respondenglsoopposed, (Dkt. # 20).

Prior to this Court deciding Jones’s motidasamend and for a stay, Joreehaustedhe
additional claimand moved to “reinstate” the Petition on June 22, 2017. (Dkt. # B2)Order
dated August 9, 2017, th@ourt denied Jones’s motion to stay as moot, and treated Jones’s motion
to “reinstate” as “a renewal of the original iom to amend.” (Dkt. # 23). The Court then directed
Respondent to file a response to Jones’s renewed motion to amend, and to teespemderits
of Jones’s ineffectivassistancef-appellatecounsel claim (Id.). On September 11, 2017,
Respondent indicated that it “d[id] not oppose petitioner's motion to amend the petitloa to t

extent that he seeks to add the ineffectissistancef appellatecounsel claims that he raised in

3 This Court’s scheduling order granted Jones thirty days upon receipt of Respoadients “to
file a written response to the answer and memorandum of law.” (Dkt. # 3 at 2). Joneditkd not
a written response to Respondent’s answer and memorandum of law.
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the state court in his July 26, 2016 coram nobis motion, paodeeded toespond to the merits
of Jones’s additional claim. (Dkt. # 24).

Based on the fact thRespondent does not, at this point, oppose Jones’s motion to,amend
that motion (Dkt. Nos. 14, 15 and 28)granted.Therefore, lhe Court will address all of Jones’s

claims.

DISCUSSION

Legal Standard

Under the Antiterrorism and Effective Death Penalty Act of 188&DPA”), when a
claim has been adjudicated on the merits in state court, federal ltalppasrelief is available
only if the state court proceeding: “(fgsulted in a decision that wesntrary to, olinvolved an
unreasonable apphtion of, clearly established Federal law, as determined by the Supreme Court
of the United States; or (2) resulted in a decision that was based on an nabéadetermination
of the facts in light of the evidence presented in the State court proceeaiyy.S.C. § 2254(d)

“Clearly established federal law refers to the holdings, as opposed to theoflitte
Supreme Court’s decisions as of the time of the relevantciaté decision.”Howard v. Walker
406 F.3d 114, 122 (2d Cir. 200&uotations omitted) A state court decision is “contrary to”
clearly established federal laag determined by the Supreme Counen“the state court arrives
at a conclusion opposite to that reachedhgySuprem€ourt on a question of law or if theas
court decides a cadglifferently than the Supren@ourthas on a set of materially indistinguishable
facts.” Carmichael v. Chappiys848 F.3d 536, 544 (2d Cir. 201(Alterations omittedjquoting
Williams v. Tayloy 529 U.S. 36241213 (2000). A state court decision is an “unreasonable

application” of clearly established federal law “if the state court identifiesorrect governing



legal principle from [the Supreme] Court’s decisions but unreasonably aaligsinciple to the
facts of the prisoner’s caseld. (quotingWilliams, 529 U.S. at 413). The question is “not whether
the state court was incorrect or erroneous in rejeg¢pegjtioner’s clainh, but whether itwas
objectively unreasonable idoing so.” Sellan v. Kuhlan261 F.3d 303, 315 (2d Cir. 2001)
(quotations omitted). The petition may be granted only if “there is no possiaifityihded jurists
could disagree that the state court’s decision conflicts with [the Supremoef<Lprecedents.”
Harrington v. Richte, 562 U.S. 86, 102 (2011). “This is ‘meant to be’ a difficult standard to
meet.” Virginia v. LeBlan¢g582 U.S. _, | 137 S.Ct. 1726, 1727 (2017) (per curiam) (quoting
Harrington, 562 U.S. at 102)).

Moreover, under the AEDPA, “a determination of atfalissue made by a State court
shall bepresumed to be correct,” and the petitioner has “the burden of rebutting the presumption
of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(l). A statefoudirtgs
“will not be overturnedn factual grounds unless objectively unreasonable in light of the evidence
presented in the stat®urt proceeding.Miller-El v. Cockrel] 537 U.S. 322, 340 (2003).

A. Whether the EvidenceWas Legally Sufficient To Support the Verdict (Ground One)

Jonedirst contends that the evidence was not legally sufficient to suppguriheerdict
convicting him of two counts afriminal possession of Borged nstrument in theecond dgree
(Petition at . As support, Jones states that his trial defeaminsel Mr. James Nobles, Esq.
(“Nobles™), successfully reqested that the trial couréad acharge for the affirmative defense of
entrapment to the juryld.). Jones argues that because his entrapment defense “was demonstrated
in its totality, the judgment of conviction should be reversedd.).( The Appellate Division
rejected Jones’s legal sufficienclaim, holding thathe did not preserve the claim foeview.

Jones 114 A.D.3dat 1240 (citations omitted) Respondent argues, among other things,theat



Appellate Division’s holdingonstitutes amdependenand adequatstatelaw groundto dismiss
this claim (Resp. MOLat 1921). The Court agrees with Respondent.

“It is well established that federal courts will not review questions of federairesented
in a habeas petition when the state court’s decision rests upon dawtajeound that ‘is
independent of the federal question and adequate to support the judg@eng V. Bell556 U.S.
449, 465 (2009) (quotinGoleman v. Thompspb01 U.S. 722, 729 (1991), unless the petitioner
demonstrates “cause for the default and actual prejudice as a result of the atiagemh \of
federal law, or demonstrgs? that failure to consider the claims will result infmdamental
miscarriage of justicg,Coleman 501 U.S. at 30. “[W]hen a petitioner fails to raise his federal
claims in compliance with relevant state procedural rules, the state courtal tefadjudicate the
claim ordinarily qualifies as an independent and adequate state ground fogdedgral review.”
Cone 556 U.S. at 465. “This rule applies whether the state law ground is substantive or
procedural Coleman 501 U.S. at 729.

A statelaw groundis “independent’when “the last state court to consider the claim
rendering a judgment in the case clearly and expressly rested its judgmenatnpacstedural
bar.” Perez v. LempkeéNo. 10¢cv-0303, 2011 WL 2746785, *2 (W.D.N.Y. July 13, 2014¢e
also Dozier v. McGinnisb58 F. Supp. 2d 340, 349 (E.D.N.Y. 2008) (“If a state court’s holding
contains a plain statement that a claim is procedurally barred based on a stéie fedieral court
may not review it even if the state court also rejected the claim on the merits in artiadterna
hading”). A statelaw grounds “adequateif it is “based on a rule that i§irmly established and
regularly folloved by the state in questioh.Perez 2011 WL 2746785 at *PquotingGarcia v.

Lewis 188 F.3d 71, 77 (2d Cir. 1999)).



In explicitly holding that Jones failed to preserve his legal sufficiencggpellate review,
the Appellate Division rested its judgment on an independent aogiak statéaw ground.New
York’s “preservation rule . . . requires defense counsel to lodge a contemporaneous died speci
objection to any alleged legal error in order to preserve the issue feltaappeview.” Ali v.
Unger, No. 13¢cv-6210, 2014 WL 257270, *4 (W.D.N.Y. Jan. 23, 2014) (citihy. CRIM. PROC.
LAw 8§ 470.05(2)). *“Codified at @PL] 8§ 470.05(2), the contemporaneous objection rule
‘require[s], at the very least, that any matter which a party wishes theappelirt to decide
have been brought to the attention of the trial court at a time and in a way théteéateer the
opportunity to remedy the problem and thereby avert reversible ertdr.(§uotingGarcia, 188
F.3d at 78). Moreover, the Second Circuit has “held repeatedly that the contemporaneous
objection rule is a firmly established and regularly followed New York phaee rule.” Downs
v. Lape 657 F.3d 97, 104 (2d Cir. 2011).

Here, the Appellate Division noted that Jones only mddgeaeral rotion for a trial order
of dismissal. Jones 114 A.D.3d at 1240.After reviewing the relevant portion of the trial
transcript, it is clear that Jones’s motion, made at the close of the People’é0kaéf 1110 at
23-26)and reconsidered by the trigburt at the close of all of the eviden@kt. # 1111 at47-

48), did not in any way relate to Jones’s entrapment defevise"a general objection would not
alert the trial court to the defendant’s positioand “New York's appellate courts ‘uniformly
instruct that to preserve a particular issue for appeal, a defendant mustapeticus on the
alleged error.”” Ali, 2014 WL 257270 at *4quotingGarvey v. Duncam85 F.3d 709, 7145 (2d
Cir. 2007)). Thus, Jones’s general motion for a trial mod@ismissal was insufficient to “alert
thetrial court of[Jones’s] position~that the evidence was not legally sufficient becaumshis

view, he proved his entrapment defensgee, e.g.Pringle v. Bradt No. 11-cv-6504,2012 WL



3614184, *7 (W.D.N.Y. Aug. 21, 2012) (“Under these circumstances in which trial counsel moved
only for a general trial order of dismissal at the close of the People’s cabe Caurt finds that
the Appellate Division relied upon a state ground that was both independent of the fedwi@h que
and adequate to support the judgment when it rejected [p]etitioner’s insufficétie evidence
claim based upon the lack of a specific objectiorF9tkes v. LeeNo. 10cv-5416,2011 WL
2610496, *2 (E.D.N.Y. June 30, 20) (“It is well settled under New York law that a general
objection to the sufficiency of the evidence does not preserve particular thean@desfuacy for
appeal.”). Therefore, the Appellate Division’s holding constitutes an independent and adequate
statelaw ground sufficient to bar fedsd habeas review of this claim

Although not required to do so, even a cursory review of the evidence presentdd at tria
demonstrates that the evidence was certainly sufficient to support the gict.vé&he undrcover
officer, Pascoe, testified concerning several 4@ekce meetings with Jones and described in
detail the transactions involved. These meetings were recandkethe prosecution played tapes
of the recordings to the jury. Thubgtevidence prested was sufficient. Accordingly, Jones’s
first ground for relief is dismissed.

B. Whether Police Misconduct Denied Jone®ue ProcesgGround Two)

Next, Jones argues that thenduct of undercover police officer Pasemesso egregious
that itdeprived him oflue pocess.(Petitionat 7). The Appellate Division held that Jones “éall
to preserve” this contentionlones 114 A.D.3d at 1240. Respondent argues that this ctaon
is procedurally barred based on an independedtadequatstatelaw ground. (Resp. MOL at
24-25). The Court agrees with Respondent.
As discussed above, New York’s preservation rules requires a “contemporaneous and

specific objetion to any alleged legal errdili, 2014 WL 257270 at *4, and“firmly established



and regularly followetlby New York courtsDowns 657 F.3dat 104. Here, as pointed out by
Respondent (Resp. MOL at 28), Jones asserted no contemporaneous and specific dbjgajion
trial that any alleged police misconduct amounted to a due process violdtioder these
circumstancesthen,the Appellate Division’sholding constitutes anndependenaind adequate
statelaw ground to preclude federal habeas review.

Furthermore, o the merits of this claim, Jones has failed to identifyestablish any
legitimate claim of police misconduct. The claim is without merit and, therefones$ due
process claim, based on alleged police misconduct, is dismissed.

C. Whether Jones’sConviction Was Against the Weight of the Evidence
(Ground Three)

Similar to his legal sufficiency claindones also contends that the jury “failed to give the
evidence the wght it should be accordedthat he proved the elements of his entrapment
affirmative defenseand that, as a resulthe jury’s verdict is“‘contrary to the weight of the
evidencé€. (Petitionat 8). The Appellate Division rejected this claim on the merits, holding that
the “evidence presented at trial, which included recorded conversations betweenrdefiedda
undercover officer, suppa@d the jury’s rejection of the affirmative defense of entrapmeaties
114 A.D.3dat 1240.

First, the evidence presented was certainly sufficient and it is a question jontlas to
whether it would accept the People’s version of the cageres’sentrapment defenseSecond,
this claim by Jones does not raise a constitutional violation, but focuses on purelawstate
Jones’s claim “derives from New Yof€PL] Section 470.15(5), which permits an appellate court
in New York to reverse or modify a conviction where it determines ‘that a verdettnwiction
resulting in a judgment was, in whole or in part, against the weight of the evideGaerison v.

Rock No. 08cv-6266, 2010 WL 3369602, *3 (W.D.N.Y. Aug. 23, 201@uotingN.Y. CRIM.
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ProcC.LAw § 470.15(5)). Thus, aweight of theevidence’argument is a state law claim grounded
in the criminal procedure statif¢ 1d. (citing People v. Bleakley69 N.Y.2d 490, 495 (1987)).
As a matter of purely state law, then, it is not cognzaiy habeas reviewSee28 U.S.C. §
2254(a) Estelle v. McGuirg502 U.S. 62, 668 (1991) (“it is not the province of a federal habeas
court to reexamine statmurt determiations on statéaw questiony; Blake v. MartuscellgNo.
10-cv-2570,2013 WL 3456958, *9 (E.D.N.Y. July 8, 2013) (“It is well settlbdt a ‘weight of
the evidence’ claim. .is a sate claim based on New YorkIRC] § 470.15(5) that is not reviewable
in [a] federal habeas proceeding(¢pllecting cases

D. Whether the Trial Court Improperly Denied Jones’sRequest for New Counsel
(Ground Four)

Jones argues that the trial coartedby denying his requedb substituterial counsel,
JamesNobles,for new counsel. Petition atl0). Accading to Jones, th&ial court knew of
communication issues between Jonesdadlesand oftheir disagreement over how to proceed
in Jones’s case(ld.). The Appellate Division found th#te trial court did not abuse its discretion
in refusing to assign Jones new counseines 114 A.D.3d at 1240Respondent argues that the
Appellate Division’s decision was “neither contrary to, nor an unreasoapplieation of, clearly
established @reme Court law.” (Resp. MO&t 3335). The Court agrees with Respondent.

“Although the Sixth Amendment provides a criminal defendant the taythe assistance
of counsel . . . this right ‘does not guarantee a meaningful relationship betweeretigadefind
his counsel.” Haith v. WalshNo. 08cv-6753, 2009 WL 2433747, *5 (S.D.N.Y. July 30, 2009)
(quotingUnited States v. John Doe #272 F.3dL16, 122 (2d Cir. 2001)):[T] he essential aim
of the [Sixth] Amendment is to guarantee an effective advocate for each crimieatlant rather
than to ensure that a defendant \wikkxorably be represented by the lawyer whom he prefers.”

Wheat v. United Stated86 U.S. 153159 (1988);see also Caplin & Drysdale v. United States

11



491 U.S. 617, 624 (1989) (“The [Sixth] Amendment guarantees defendants in crimisahease

right to adequate representation, but those who do not have the means to hire their own lawyers
have no cognizable complaint so long as they are adequately representiednieysappointed

by the courts.”).

In order to warrant a substitution of counsel during trial, the “defendant mustgsiumv
cause, such as a conflict of interest, a complete breakdown in communication ec@mcitable
conflict which leads to an apparently unjust verdidfriited States v. Calabyd67 F.2d 973, 986
(2d Cir. 1972). “When the trial judge receives a seemingly substantial comairita@unsel,
the court should inquire into the reasons for dissatisfaction, but if the proffered reasons
insubstantial and the defendaateives competent representation from counsel, the court’s failure
to inquire further constitutes harmless erro€arpenter v. ConwayNo. 07cv-3602, 2011 WL
795860, *5 (E.D.N.Y. Feb. 25, 2011) (citations and quotations omitted).

Nobles made thiirst motion for new counseit Jones’s requestthat would have resulted
in Jones’s third cowappointed counsetat aMay 10, 2007 hearing (Dkt. # 1114 at 2225).
Nobles stated, “Apparently [Jones] doesn’t have faith in my abilities to ttasriorward towards
the next trial.” [d. at 22). Jones, himself, explained that “there was some tapebdhathted
to be presented at the trial which wasn’t presented at the trial and [he] had\istided][to return
those to his] family and any transgois or any grand jury minutes,” which had apparently not been
returned. Id. at 23). Based on thist is clear that the concerns raised by Jones related to
evidentiary issues that aros@ring trial, i.e., strategic decisionsYet “complaints regarding
strategic decisions such as whether to file certain motions, pursue certaitiaydeads, object
to the introduction of certain evidence at trial, and call certain witnesses, do noisgite a

conflict of interest, or othense warrant habeas reliefCarpenter 2011 WL 795860 at *6Under
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these circumstances, théine trial court’s denial of Jones’s request for new counsel is no basis for
federal habeas Iref.

Nor is federal habeas relief warranted basetheririal ©urt’'s denial ofJones’'senewed
application for new counsel at tene 15, 2007, hearingior to Jones’s PFO hearingNobles
indicated that Jones was withholding certain “documentation and other tiatgould be useful
to [Jones’s] potential defeagat the PFO hearinghat [Jones hd] been unwilling to share with
[Nobles] or give [Nobles] information about.” (Dkt. # 11-14 at 38). The trial @sked Nobles
whether hecould still vigorously represent Jones, noting tNableshad already “conducted a
trial . . . filed a nmber of motions . . . kn[ew] the law and [wad]le to act appropriately on
[Jones’s] behalf.” Ifl.). Noblesresponded that he felt he could “continue to represent [Jones]
ethically and with all vigor, one hundred percenld. at 3839). The trial court took the issue
“under advisement,” bubld Nobles,“[u]nless you hear otherwise from the Court, | would ask
you to continue to represent Mr. Jones as you have, vigoroustly.at @0).

The Appellate Diision reld that the record “establistig[that the [trial] court made the
requisite minimal inquiry into [Jones’s] reasons for requesting new counsel@mes] did not
establish a serious complaint concerning [Nobles’s] representation and thus didygext a
serious possibility of good cause for substitution of coungelies 114 A.D.3d at 1240 (citations
and quotations omitted). It stated further that the trial court had previouslgdjdories’s first
request for new counsel, and that Jones®®blems with [Nobles] resulted from strategic
disagreements and from an antagonistic attitude on [Jones’s] part, neither of edtie[d]
substitution of counsel.ld. (alterations and quotations omitted).

Based on this Court’s review of the recaitte Appellate Division’s holding was neither

contrary to, nor an unreasonable application of, federal law. This is so egdeetallise Jones’s
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second motion was apparently based on his own decision not to share certain information with
Nobles. Thusthis claim is dismissed.

E. Whether Jones Was Denied Effective Assistance ®fial Counsel(Ground Five)

Jones also claims that he was denied effective assistance of trial coutsel feasons.
(Dkt. # 1 at 12). First, Jones argues that heNwololes &perienced communication issues that
“paralyzed the defense.(ld.). As support for this claim, Jones points to the fact Nhatbles
“acknowledged having many differences of opinion with [Jones] regardingstestrategy,” and
thatNoblesdisagreed witllones on wéther to admit certain evidence because Nolidis[the
evidence]was inadmissible or detrimental to the defens@ld.). SecondJones argues that
Nobles’srepresentation “was compromised by a conflict of interesd?). (In this regardJones
claims thatNobles in an unrelated case, also represented-@etendanof Leslie Blair, one of
the confidential informarg in Jones’s case. According to Jenbecause of that representation
Blair would not testify on Jones’s behalid.j.

The Appellate Division rejected this claim on the merits, holding that “[t]he dedtjan]
not support [Jones’s] contention . . . that communication issues hindered the défandéhat
Jones failed to demonstrate that the “potential conflict of irtteres operated upon [Jones’s]
defense in any way."Jones 114 A.D.3d at 124@1 (quotations omitted). Respondent argues,
among other things, that bathJones’s argumentack merit. (Resp. MOL at 3912). The Court
agreeswith Respondent.

To prevail on a claim of ineffective assistance of counsel, a habeas petitioiséer
demonstrate that: (1) “counsel's representation fell below an objective starafar
reasonableness”; and (2) “there is a reasonable probability that, but forlsunpefessional

errors, the result of the proceeding would have been difficBltitkland v. Washingtod66 U.S.
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668, 688, 694 (1984). “A court considering a claim of ineffective assistance must agipbng
presumption’ that counsel’s representation was within the ‘wide range’ of rédespnafessional
assistance.” Harrington, 562 U.S.at 104 (quotingStrickland 466 U.S. at 689).Moreover,
“decisions which fall squarely within the ambit of trial strategy . . . if reaspmaade, will not
constitute a basis for an ineffective assistance clalgmited States v. Nersesia824 F.2d 1294,
1321 (2d Cir. 1987).

Here, as Jones aclowledges in his &ition, any alleged communication issues or
differences of opinion withNoblesrelated to “defense strategyThus, this issue provides no basis
for habeas relief.See Jamison v. Bradio. 09cv-747, 2011 WL 2728394, *8 (W.D.N.Y. July
12, 201) (“I'tis wellsettled that mere disagreement with strategic matters does not support a claim
for constitutionally ineffective assistance.”

Furthermore Jones has not demonstrated that, butNobles’s potential conflict of
interest, there is @asonable probability the result of his trial would have been diffeNwitles
disclosed the potential néict to the trial court prior to the starf the trial. (Dkt. # 115 at 54
55). By that point, Nobles had already spoken with Blair's coumgejndicatedthat Blair would
not cooperate or testify on behalf of Jon@sl. at 55). In addition, prior to Jones presenting his
proof at trial, Nobles represented that he &gainspoken with Blair's counsel, who indicated that
if Jones calle®lair to testify,Blair would assert the Fifth Amendment. (Dkt. #10 at 3-34).
Given Nobles’srepresentatiosy then, it was not unreasonable for the Appellate Division to
conclude that Jones failed to demonstrate Nobles’s potential conflict of iftgpesated upon
[Jones’s] defense in any wayJones 114 A.D.3d at 1241.

The Court also agrees with RespondethatNobles’soverall efforts on behalf of Jones

were effective Nobles was an active, engaged attorney througthmuicase For example,
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Nobless efforts during trial were such that the jury was deadlocked on 118 counts afarimi
possession of a forged instrument in the first degBespite the People’s evidence bestigng,

Nobles was engaged on Jones’s behalf at the thaing Jones’s PFO hearingnhd Jones’s
sentencing Thus, the Appellate Division’s holdirgpncerning this clainwvas neitler contrary to

nor an unreasonable application of clearly established federal law, nor an unreasonable
determination othe facts Therefore, this claim is dismissed.

F. Whether Prosecutorial Misconduct DeniedJonesDue ProcesgGround Six)

Jones arguethat two of the prosecutor's comments during summation deprived him of a
fair trial and die process.(Petitionat 13). First, referring to one of Jones’s prior convictions, the
prosecutor stated that Jones was “driving around with a revoked license, maybe dkik# (
11-12 at 36). In Jones’s view, this statement was speculative, improper, giedjudtid “vilified”
him. Secondregarding Jones'swn testimony at trial, the prosecutor stated, “ymard [Jones]
go into excruciating detail about the insurance and as far as identityritidfoa toacquire fake
documents.” (Dkt. # 112 at 4849). Defense counsel objected tiis statement, buvas
overruled. (Id. at 49). Jones arguethis statenent confused the jury becausewas not charged
with identity theft, and itaused prejudice

The Appellate Division held that the first statement was unpreserveg petlate review
becaus&ones'did not object to that remark at trialJones 114A.D.3d at 1241. Regarding the
second statemenhe Appellate Division concludeatiat“any improprieties were not so pervasive
or egregious as to deprive defendant of a fair tridd” (alterations and quotations omitted).
Respondent argues that review of the first statement is procedurallg,emcethat the second

statemenprovides ndoasis for relief.(Resp. MOLat 4246). The Court agrees.
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The Appellate Divisiots reliance on New York’s preservation rule in dengyreview of
the prosecutor’s first comment constitut@s independenand adequate stalaw ground to
supportits judgment. Thughat partof Jones’slaim isdismissed.SeePerez 2011 WL 2746785
at *6 (“Courts in this circuit have consistently held that a state courtianed on defendant’s
failure to object contemporaneously to a prosecutor’'s allegedly improper siommatstitutes
an adequate and independent state ground for deciding the'claim.

Regarding the secombmmentthe standard of review for a habeas claim of prosecutorial

misconduct is whether the prosecutor engaged in “egregious misconduct . . . amoumtfing] t
denial of constitutional due process.Floyd v. Meachum907 F.2d 347, 353 (2d Cir. 1990)
(quoting Donnelly v. DeChristoforo416 U.S. 637, 6448 (1974)). To succeedthe petitioner
“must establish thathe prosecutor’'s remarks were so prejudicial that they rendered the trial
‘fundamentally unfair.” Sweney v. Depf Corrs. (Groveland Corr. Facilily No. 09¢cv-0119,
2011 WL 1376766, 7 (W.D.N.Y. April 11, 2011) (quotindgFloyd, 907 F.2d at 353). That is, the
prosecutors remarks must hawaused “substantial prejudice” to petitewrsuch that they had “a
substarial and injurious effect or influence in determining the jury’s verdild.(quotingBentley
v. Scully 41 F.3d 818, 824 (2d Cir. 1994)‘In deciding whether a defendant has suffered actual
prejudice as a result of the prosecutorial miscondting, Second Circditha[s] considered the
severity of the misconduct; the measures adopted to cure the misconduct; andathty cdr
conviction absent the improper statement$ankleff v. Senkowski35 F.3d 235, 252 (2d Cir.
1998) (quotations omitted).

Here, the prosecutorsolated statement regarding Jones’s “identity theft” waisso

egregious as to violatiue pocess.First,the Court agrees witRespondent that the prosecutor’s

comment about identity theft waat least,fair” based on the evidnce. (Resp. MOLat 45).
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Second, although defense counsel’s objection to the comment was overruled, the trtabkourt
immediatemeasures to cure any possible misconduct by reminding the jury after oulitige
objectionthat “[tihe comments of counsel are, again, not evidence. You'll decide what the
evidence was.” (Dkt. # 112 at 49). Finally, Jones has not demonstrated thisvisolated
commentdetracted from the other evidence adduced at trial, such thaettaénty of Jones’s
conviction absent the prosecutor's comment was put into question.

In short, the prosecutorsecond commemwasnot so prejudicial that it rendered the trial
as a whole fundamentally unfair. Thus, Jones has not shown that the Appellate Division
unreasonably applidéderal law regarding that commeand the claim, therefore, is dismissed

G. Whether JonesWas Improperly Shackled During His PFO Hearing (Ground Seven)

Jonedurtherargues that he was improperly shackled during?R®hearing. Petitionat
13). Because, in his view, the restraints were not justified by an essential tagstirthe trial
court violatel his due process rights. The Appellate Division held that Jaoesettly concede[d]
[that he]failed to preservethis claim for appellate reew. Jones 114 A.D.3d at 1241. As a
result, Respondent argues that the claim is procedurally bgRedp. MOLat 4950). The Court
agrees with Respondent.

“The relevant part of the contemporaneous objectionfouleur purposes provides that . .
. New York appellate courts will review only those errors of law that assepted at a time and
in a manner that reasonably prompted a judge to correct them during criminal prgséedi
Downs 657 F.3d at 103Here, the relevant exchange between Jones and the trial court occurred
at the endof thePFOhearing. (Dkt. # 1118 at 3133). Jones, not his counsel, asked the trial
court,“l like to know why do | have to wear these chains and stuff on my legseatsldnd stuff

like that? . . . It just don’t feel right that | am being tied up like this and haven't duytieiray
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wrong to the point.” Ifl. at 32). Therial court responded that it was the Sheriff's Department,
not thetrial court, that ordered Jon&s be shackled: “I haven’t ordered you to be held fiks,
and that’'s something that you can address before the next trial on the remlaamgesc But the
fact that you are handcuffed in court today is not anything that will change nmgnohetéon n
this case one bit. | won’t consider it.Id(at 33).

Whether Jones was shackled at the sentencing hearing is no basis for habeasliebrpus re
This is not a case where a defendant was restraingthckled in front of a jury. Rathdérwas a
sentencing proceeding after the jury verdigtoreover, #ter reviewing the transcript of tHeFO
hearing, it is clear that Jones and his counsel each made numerous objections throughout the
hearing, and yet none related to Jonph\gsicalpresentationn the courtroom. Certainly, neither
Jones nor his counsel objected to the shackles because they deprived Jones of his right to due
process—the basis for this claiminstead, Jonesnly asked the trial court why he needed to be
shackled andid soafter te trial court conducted the hearjmdhich prevented the trial court from
being able to promptly talkany corrective actionGiven the lack of a contemporaneous, specific,
and timely objection to his shackling at tREOhearing,and the Appellate Divisn’s clear and
express reliance on New York’s preservation ra@ames’sclaim is procedurally barred based on
an independerdnd adequatstatelaw ground. Accordingly, the claim is dismissed.

H. Whether JonesWas Improperly Determined To Qualify as a PFO(Ground Eight)

Jones also argues that the trial court improperly qualified him as a @e@tionat 14).
Joneglaims, “neither crime that was used by the People to detdjjrthiat [hg was a]PFO]was
actually a New York State felony, and thus contd serve as an underlying felony supporting
such status.” I¢.). The Appellate Division stated that it “considered and rejected” this claim on

Jones’s “appeal from an order denying his CPL article 440 motion to vacate #eceaniposed
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upon the underlying judgment of convictionJones 114 A.D.3d at 1241 (citingones 109
A.D.3dat1108,aff'd, Jones 25 N.Y.3d 5J. Respondent argues that this claim is not &adpe
on federal habeas revie{Resp. MOLat 4951), and th&ourt agrees

The SeconcCircuit hasheld that “[w]hether a New York court erred in applying a New
York recidivist sentencing enhancement statute is a question of New YorkaStgdtarid “[i]t is
well-established that ‘[i]t is not the province of a federal habeas court tomaexatatecourt
determinations on stataw questions.” Saracina v. Artus452 Fed. Appx. 44, 46 (2d Cir. 2011)
(summary order) (quotingstelle 502 U.S.at 6768). Thus, ‘Whether a foreign conviction can
serve to enhance a New York State sentence is a question of state lawnmdltegn federal
habeas review.ld. (citing United States ex rel. Dennis v. Murp@g5 F.2d 57, 58 (2d Cir. 1959)
(per curiam) (“The use of @anadiarconviction in the application of the state multiple offender
law is one of state procedure and presents no federal question.”)).

Thus,Jones’s clainis not cognizable on federal habeas reviand is dismissed.

I. Whether Jones’s PFO Sentence ¥ Inappropriate (Ground Nine)

Similarly, Jonesargues that his sentence as a PFO was not appropiiregtiofat 14).
Respondenarguesamong other thingshat the claim is not cognizable on federal habeas review
(Resp. MOL at 51-53), and ti@ourt agrees.

“No federal constitutional issue is presented where, as here, the sentericm iheirange
prescribed by state law.White v. Keangd69 F.2d 1381, 1383 (2d Cir. 199agcord Hoover v.
SenkowskiNo. 00cv-2662,2003 WL 21313726, *10 (E.D.N.Y. May 24, 2003)l]¢ is well
settled that where the petitioner’s sentence falls within the range prescyitsdtd law, an

excessive sentence claim is not cognizable on habeas review.”
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As Respondent details in its brief (Resp. M@t 5253), Jones’s sentenaaf two
concurrent prison terms of fifteen years to lifas within the range prescribed by New York’s
PFO statute.See, e.g.Smith v. CapraNo. 13cv-2104,2013 WL 6501693, *11 (S.D.N.Y. Dec.
11, 2013) (rejecting petitioner’'s eassive sentence claim; “[t]hgFO] adjudication made
petitioner eligible for a maximum sentence of an indeterminate term of tweatydass to life
imprisonment. . . . Petitioner’s indeterminate sentence of fifteen years tmfifisonment is thus
bdow the statutory maximum and within the legally permitted randgjez 2011 WL 2746785
at *7 (“Petitioner, having been adjudicated agP&0O], was required to be sentenced to an
indeterminate life term, with the minimum sentence ranging from fifteaweaty-five years.
Since [p]etitioner received the minimum sentence authorized by lajPF@’s], his claim that
his sentence was harsh and excessive does not present a federal constituteaaiesslable to
habeas review.”) Accordingly,this claimis dismissed.

J. Whether Jones Was Denied Effective Assistance of Appellate Coung&@round Ten)

Finally, Jones asserts of host of claims he believes his appellate courgblydaiing to
raise on appeal. (Dkt. # 15 a#44). Specifically,Jones argues that his appellate counsel was
ineffective for failing to raise arguments relating to:Nlbplestaking a position adverse to Jones’s
pretrial pro semotions to suppress evidence and dismiss the indictment; (2) the People’s failure
to complywith their Brady disclosure obligations; (3) the trial court denying Jones’s request for a
Wadehearing; (4) the trial court changing B&andovalruling and allowing Jones to be cress
examined about prior crimes; (Hpblesallowing crossexamination about Jones’s prior crimes;
(6) the trial court’s judicial bias and misconduct at the time of senggnand (7)Nobles failing
to challenge that constitutiongliof New York’s PFO statuteRespondent arguéisat all of thee

claims lack merit (Dkt. # 24), and tl&ourt agrees
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The Strickland standardalso applies to claims for ineffective assistance of appellate
counsel. See Smith v. Robbin§28 U.S. 259, 285 (20Q0)‘A petitioner alleging ineffective
assistance of appel@atcounsel must prove both thappellate counsel was objectively
unreasonable in failing to raise a particular issue on appeal, and that absent calafisgtnt
performance, there was a reasonable probability that defendant’s appeal woelldemav
successful.”Smith v. Goord412 F. Supp. 2d 248, 255 (W.D.N.Y. 2006).

At the outset, it is noteworthy that appellate counsel raised nine appellateassiissct
appealin a canprehensive brief spanning nearly 70 pages (Dkt.-#11at 43115). Appellate
counsel also filed a reply brieDkt. # 1614 at 66G82), and petitioned the New York Court of
Appeals for leave to appeal the Appellate Division’s decigthrat 145-152, 156-159, 163-172).
The additional issues Jones raisedhismicoram ndois motion suggesthat appellate counsel was
constitutionally deficient because he failed to raise every possible isappeal. Yetppellate
counsel is “not required to argue every +iowolous issue; rathethe better strategy may be to
focus on dew more promising issues so as not to dilute the stronger artgimigim a multitude
of claims? King v. Greiner 210 F. Supp. 2d 177, 182 (E.D.N.Y. 2002) (citdmmpes v. Barnes
463 U.S. 745, 7553 (1983)). Furthermore, the “habeas court should not sepwess the
reasonable professional judgments of appellate counsel as to the mosimg@ppeal issues.”
Smith 412 F. Supp. 2d at 255. “[Ilnadequate performance is established only if counsel omitted
significant and obvious issues while pursuing issues that were clearly arfitaglyl weaker.”
King, 210 F. Supp. 2d at 182.

Here, after reviewing Jonestoram nobismotion,none of Jones’s arguments is grounds
for federd habeas relief under th®tricklandstandard. It is notat all evident nor has Jones

establishedthat appellate counsel omitted “significant and obvioappellateissues while
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choasing to pursue nine other issubat were “clearly and significantlyemker” Moreover, the
Court is not willing to say thatppellate counsel’s performance on behalf of Jones was objectively
unreasonabler thatit cause Jones to suffer prejudice of a constitutional magnitude. In short, the
Court will not “second-guess the reasonable professional judgments of appellatd asuose

most promising appeal isstdse chose to pursuemith 412 F. Supp. 2d at 255. Therefore, this

claim is dismissed.

In addition to these nine principal arguments, which Jsraggpellate counsel briefed at
the statecourt level, it appears thadbnes also states ten additional groundéidtyeaselief that
he raisegro sebeforethe Appellate Division (Petition at 1520). The Appellate Divisn
dismissed thelaims in short orderJones 114 A.D.3d at 1242 (“We have reviewed [Jones’s]
remaining contentions in his pro se supplemental brief . . . and conclude that none warrants
reversal or modification)? After review the Court finds Jonestemainingclaims either
duplicative of grounds discussed and dismissed above, raise issues of puréystatiil to
demonstrate that he was denied a federal constitutional right. Jones’s rerokaimnsg then, are

dismissed.
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CONCLUSION
For all of the reasons stated above, there is no basis to grant the Petition for tigduesas ¢
relief. Therefore, the Petition for a writ of habeas corpus (Dkt. # DENIED. The Court also
deniesissuance of a certificate of appealability because Jones has failed to make a albstanti
showing of the denial of any constitutional right.

IT IS SO ORDERED

Dated: May 14, 2018
Rochester, New York

DAVID G. LARIMER
United States District Judge
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