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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MICHAEL COLEMAN,

Plaintiff,
Case #16-CV-6179FPG

DECISION AND ORDER

CITY OF ROCHESTER

CHIEF OF ROCHESTER POLICE, MICHAECIMINELLI,
ROCHESTER POLICE DEPARTMENT INVESTIGATOR
JOHN FIORICA, ROCHESTER POLICE DEPARTMENT
INVESTIGATOR VINCENT POST, and ROCHESTER
POLICE DEPARTMENT INVESTIGATOR

IGNACIO TORRES,

Defendants

INTRODUCTION

On March 18, 2016, Plaintiff Michael Coleman, then proceegingse filed a complaint
and motion to proceedh forma pauperis ECF Nos. 122. Nearly a year later, on February 3, 2017,
Coleman’s counsel filed an amended complaint against Defendants the CityhesRocChief
of Police Michael Ciminelli, and Rochester Police Department (RPD) Invessghibn Fiorica,
Vincent Post, and Ignacio Torres. ECF No. 4. Embedded in the amended complaintigeepet
and verbose allegations, whispan over sixty pages, are seventeen claims: (1) a generai, catch
all “deprivation of civil rights” claim; (2) false arrest; (3) false imprisonmeny;a@sault; (5)
battery; (6) excessive force; (7) failure to intervenea(8jolation of the New Yorkanstitution,
Article 1, 8§ 12; (9) negligence; (10) malicious abuse of process; (Espandeat superiaslaim
against the City; (12) a claim against the City uridenell v. Dep’t of SacServs, 436 U.S. 658,

694 (1978); (13) yet anothdtonell claim; (14) an equal protection claim; (15) a claim alleging a
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violation of Coleman’s right to a fair trial under the Sixth Amendment; (16)im éta spoliation
of evidenceand(17) malicious prosecution. ECF No. 4.

On September 22, 2017, the Court granted Coleman’s motion to piodesda pauperis
and ordered the amended complaint served on Defendants. ECF No. 5.

Just over a month later, on October 27, 2@&fendants filed a motion to dismiss the
amended complaint. ECF No. 6. Approximately six months later, Coleman filed a motion to
submit supplemental authority. ECF No. 9. Both motions are currently pending thef@eurt.

For the reasons that follguZolemars motion to submit supplemental authority is GRANTED
and the Court has considered his submissiorDafiendants’ mabn to dismiss is MOOTnN light
of the Court’'sdismissalof Coleman’samendedatomplaint under 28 U.S.C. § 1915(e).

LEGAL STANDARD

Under 28 U.S.C. 88 1915(e)(2)(B) and 191541k)the Court shall dismiss any portion of
a complaint filed by a prisoner proceedingorma pauperisf it fails to state a claim upon which
relief may be granted. The Cowt’eviewechoests analysis upon a motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6): it accepts all facts alleged in tnglaiat as true and
draws all reasonable inferesc@ the plaintiff's favor.Nielsen v. Rabin746 F.3d 58, 62 (2d Cir.
2014). The Court does not, however, “credit conclusory allegations or legal conclusions couched
as factual allegations.Id. (quotingRothstein v. UBS AG08 F.3d 82, 94 (2d Cir. 2013)

A complaint states a claim wherciintains‘enough facts to state claim fo relief that is
plausible on its facgj.e., when the facts pleaded allow “the court to draw the reasonable inference
that the defendant is liable for the misconduct allegéthidaway v. Hartford PubWorks Dep’t
879 F.3d 486, 489 (2d Cir. 2018) (quotiBgll Atlantic Corp. v. TwombJy550 U.S. 544, 570

(2007) andAshcroft v. Igbal556 U.S. 662, 678 (2009)



BACKGROUND'?!

The background of this case is gleaned from the factual assertions in the amended
complaint, which are sparse and disjointed. What st@ryihe Court can construct reads as
follows:

On January 28, 2016, Post swore to an affidavit in support of a search warrant foio326 Sc
Street in Rochester that he madsoaalled“controlled buy” on January 20, 2016. ECF No. 4 |
40. The search warrant was executed at 326 Scio Street on February 3|R2([L81. While it
was being executed, Fiorica shot Coleman with a shétgqjaring his shoulder, finger, and head.

Id. T 42. Coleman was unarmed when he was dHotHe was subsequently arrestdd. | 41.

Post later falsely stated in a criminal complaint dated February 3, 2016, teatabdold
drugs to him on that dasnd that no one else was present for the’séde J 240. In fact, a third
person sold the drugs to Post. ECF No. 4 § 240. Post relayed this false information to aygrand jur
and Coleman was indicted based, in part, upondit.y 242. Post also testified as to this false
information at trial. Id. § 243. Torres also testified at trial, during which he stated that he and
RPD had lost records, pictures, and documents from the investigation into Fiorica shooting
Coleman.ld. 1 244. Coleman was ultimately convicted of Criminal Sale of a Controlled Substance
in the Third Degret—one of six countsfor which he was indicted-and heis currently

incarcerated for that conviction. ECF No. 4 5; ECF No. 8 § 21.

I The facts in the amended complaint are accepted as true for the purposes of theevmmt, as explained above.
Nielsen 746 F.3d at 62

2 Coleman makes several legal conclusions in his recitation of tteefaqy, thathewas arrested without probable
cause and that Fiorica shum without justificatior—which the Court may not accept as tridielsen 746 F.3d at
62.

31t is unclear to the Court whether Coleman is referring to the cadrblly made on January 20, 2016, or another,
separate buy executed on February(362
4N.Y. Penal Law § 220.39.



DISCUSSION

Preliminary Matters

The Court must address thrpeeliminary matters before it turrie its analysis. First,
Defendats move to dismisall statelaw claims because Coleman did not timely file his notice of
claim. ECF No. 65 at 23. In response, Coleman argues that he is currently seeking relief in state
court to get an extension of tinreync pro tuncto file the notice. ECF No. 8 11-18. The Court
declines to rule on this argument since all of Colemaatekw claims are dismissed.

Second, Coleman’s response to Defendants’ motion states that his conviction wasdappeal
to theSupreme Court of the State of New Yo#ippellate Division FourthJudicialDepartment
and thathe appeais still pending. ECF No. 87 21 Since the Court has no furthefarmation
from the parties and can find none based on its reaséaasBumes Coleman’s conviction is still
valid.

Finally, the Court is troubled by Colemaramended complaint; not only because of its
tedious and discursiveature, but because large portions of it angiexb verbatim from another
complaint that was filetly a different attornein this Court.

On April 22, 2016—approximately ten months before the amended complaint was filed in
this actior—Delmar Lipford filed a complaint against the City of Rochester and seRé&al
employeeslleging fourteen federabnd statdaw claims. Lipford v. City of RochesteNo. 16-
CV-6266+PG 2017 WL 4344633, at *1 (W.D.N.Y. Sept. 29, 2017). The fourteen claims in
Lipford are the same as the first fourteen claimghis case What's more, they aii@ the same
order with the same headingsd subheadingsr each claim.For example, the twelfth claim in
theLipford complaint has the following headiog page 25*TWELFTH CLAIM FOR RELIEF

MUNICIPAL LIABILITY UNDER MONELL UNDER 42 U.S.C. § 1983 ARISING FROM



UNCONSTITUTIONAL MUNICIPAL POLICIES RELATING TO THE RPD’'S CUSTOM,
PRACTICE, AND POLICY OF UNLAWFULLY EMPLOYING EXCESSICE FORCE IN THE
COURSE OF EFFECTUATING ARRESTS].]That exact heading also exists in the amended
complaint, but at page 19. The following paragraph is the third paragraph down from the heading
replicated abovin theLipford complaint it maintains the same position in the amended complaint
in this case, but is renumbered as paragraph 107:
Use of force is a defining issua imodern policing. Ame officers are

entrusted, empowered, and in certain circumstances, obligaied force against

citizens. In exchange for this grant of power, citizens require that thd tmee

be governed by a set of standards. These standards stem from the Fourth

Amendment tdhe United States Constitutiowhich requires that the use of force

must be reasonable. Reasonable use of force@mstitutional policing practices

require equality in the treatment of individuals, progpplicationof force, and

accountability for officers that use force without justification.

As a final example, both &iipford complaint and the amended comptatatparagraphs
209 and 210 and 142 and 143, respectivatgntain the same errothey explain an event that
occurred on September 18, 2018, a date that passsskt year after both complaints were filed.

The Court can find no cases in the Second Circuit in which a district court sanctioned
counsel for copying parts of a complaint from another cAskast one otheristrict court outside
the Second Circuit, however,d@one so.Brown v. Ameriprise Fin. Servs., In276 F.R.D. 599,
60608 (D. Minn. 2011) dismissing complaint as sanction for copying from a complaint in a
different case).

The Court declines to sanction Coleman or his counsel in any capacity aithis
However, the Courtemind Colemars counsel that, under Federal Rule of Civil Procedure
11(b)(3, an attorney who files a pleading with the Court certifies thatfdabhts in it have

evidentiary support or will likely have evidentiary support after furtherstigation or discovery

The Court now turns to its review of Coleman’s amended complaint.



Il. Coleman’s First Claim Is Dismissed.

Coleman’s first claim is styled as‘eatch all” civil rights claim, which, as explained, the
Court has seen and dismissed bef@ee Lipford2017 WL 4344633at *3-4; see also Keene v.
City of RochestemNo. 6:17ev-06708MAT, 2018 WL 1697486, at *3 (W.D.N.Y. April 7, 2018).
In both of those cases, the Court dismissed the claim because it was vague, conaldifaitgda
to give the defendants fair notice of the claim’s bastee Keen&2018 WL 1697486, at *3. The
Court will do the same here.

1. Coleman’s Second, Third;Tenth, and Seventeenth Claims Are Dismissed Because His
Conviction Establishes Probable Cause for His Arrest.

If probable cause exists in support of an arrest, a plaintiff cannot maintaati@m far
false arrest, false imprisonment, or malicious prosecution ugdeg83 or state law. E.g,
Udechukwu vCity of New York333 F. Supp. 3d 161, 1487 (E.D.N.Y. 2018). Probable cause
exists where a plaintiff is arrested and convicted on at least one count stefrom that arrest
Corsini v. Brodsky731 F. App’x 15, 18 (2d Cir. 2018) (summary order).

Here, Coleman was convicted of Criminal Safea Controlled Substance in the Third
Degree stemming from his arrest on February 3, 2016. That conviction bars his seahrahdhi
seventeenth claims for false arrest, false imprisonment, and maliciaecption, respectively.
Accordingly, they a& dismissed.

Coleman’s tenth claim for malicious abuse of process is a tougher question. As the
Southern District of New York recently noted, “while the law is not entselyled on this point,
the weight of authority holds that the presence of @lgbaause negates a claim for abuse of
criminal process.” Pinter v.City of New York976 F. Supp. 2d 539, 5@9® (S.D.N.Y. 2013).
Only one other case has citidaht conclusionSlater v. MackeyNo. 12CV-04325 (NGG)(RML)

2015 WL 6971793at*10 (E.D.N.Y. Nov. 10, 2015), while otherecent casedo not mention



probable cause in the context of an abusprotess clainFielder v. Incandela222 F. Supp. 3d
141,164 (E.D.N.Y. 2016 Here, since Coleman was convicted as a result oft@staestablishing
probable cause, the Court will follow the weight of authority outlinedPimer and dismiss
Coleman’s tenth claim for maliciou$ abuse of process.

V. Coleman’s Fourth, Fifth, and Sixth Claims Are Dismissed Because th&mended
Complaint Fails to State a Claim.

When a plaintiff asserts clainfer assault, battery, aneixcessive forceagainst a law
enforcement officer, the same standard applies to all three chaimesher theofficer's use of
force was objectively reasonablelumphrey v. Landers344 F.App'x 686, 688 (2d Cir2009)
(quoting Posr v. Doherty 944 F.2d 91, 995 (2d Cir.1991) (summary order)“Except for 8
1983's requirement that the tort be committed under color of state law, the esdenteite of
excessive force and state lassault and battery claims aebsantially identical.”(alterations
omitted));Estate of Jaquez @ity of New York104 F. Supp. 3d 414, 433 (S.D.N.Y. 2019)ait
enforcement officers may use only such force as is objectively reasonable tineder
circumstances.”).

When a law enforcement officer uses deadly feoca@pprehend a suspexs Fiorica did in
this caseijt is not objectively unreasonable if “the officer has probable cause &védhat the
suspect poses a significant threat of death or serious physical injury to tee aftithers.” Soto
v. City of New York283 F. Supp. 3d 135, 141 (S.D.N.Y. 2017) (quo@Bert ex rel. Estate of
O’Bert v. Vargo 331 F.3d 29, 36 (2d Cir. 2003%ge also Kisela v. Hughek38 S. Ct. 1148, 1152
(2018) (quotingrennessee v. Garnet71 U.S. 111 (1985). In making this determination, the
Court should pay “careful attentido the facts and circumstances[tife] case, including the
severity of the crime at issue, whether the suspec{gjcme immediate threat to the safety of the

officers or others, and whethlee jwas]actively resisting arrest or attempting to evade arrest by



flight.” Kiselg 138 S. Ct. at 1152 (quotirtgraham v. Connqr490 U.S. 386, 396.989). “The
‘reasonablenes®f a particular use of force must be judged from the perspective of a reasonable
officer on the scene, rather than with the 20/20 vision of hindsight(quotingGraham 490
U.S. at 396097). And “the calculus of reasonableness must embody allowance for théndact
police officers are often forced to make sphicond judgmentsin circumstances that are tense,
uncertain, and rapidly evolvirgabout the amount of force that is necessary in a particular
situation.” Id.

Here,Coleman’s fourth, fifth, and sixth claims for assault, batteng excessive fordail
to state a claim because the Court has insufficientiackstermine whether Fiorica’s use of force
was reasonable. The Court knawvdy that a search warrant was executed at a residence in which
Coleman was present, he was unarmed, Fiorica shot him, and he was arrested. The Cotirt does no
know the context of Coleman’s interaction with Fiorica. The Court may allow Colsmaims
to proceedf, for example, Fiorica shot Coleman after he surrendered to the agreitoers and
posed no threat to them. On the other hand, the claims may be dismissed if Colershatwas
while he wascharging atFiorica or another officer with knife®>. Regardless, the Court cannot
make a determination with the facts before it. Consequently, Coleman’s fourthafiét sixth
claims are dismissed.

V. Coleman’s Seventh Claim Is Dismissed Because Coleman’s Claims for Falserdst
and Excessive Force Have Been Dismissed.

In Coleman’samendedomplaint, he appears to allege thatrica, Post, and Torres had a
duty to intervene and prevent all of the constitutional violattbat they visited upon himSee

ECF No. 4 1 757. Case law does not support that view; based on the Court’s review, a failure

> The Court assumes that Coleman means he did not possess a firearm veysnheevga$unarmed. That leaves
open the possibility that he possessed another weapon, such as ©fmifeirse, if Coleman had clearly explained
the circumstances of the encter, the Court would not be left to guess at the meaning of his explanation.

-8-



to-intervene claim stands only where a defendant police officer failed teentin another’s use
of excessive force or false arreStee O’Neill v. Krzeminsk839 F.2d 9, 11 (2d Cir. 2003) (citing
cases from various courtsncluding the Supreme Court, Courts of Appeals, and a districteourt
that deal with failurdo-intervene claims for excessive force and false arréstexplained above,
the Court has dismissed Coleman’s claiorsfalse arrest and excessive force. Accordingly, his
seventh claim for a failure to intervene also fails.

VI. Coleman’s Eighth Claim Is Dismissedecause It Fails to Put Defendants on Notice of
Its Basis.

Coleman’s eighth claim asserts a violatadrhis rights guaranteed undefi8 of the New
York Constitution, which mirrors the rights guaranteed under the Fourth Amendntieat éifited
States ConstitutianSeeECF No.4 1 11 see also Espinoza €ity of New York194 F. Supp. 3d
203, 20708 (E.D.N.Y. 2016). The Court need not explain the elements of such a claim, since
Coleman fails to allege the facts that support it. Instead, he provides only condlllsgations
that Fiorica, Post, and Torres “deprived [him] of rights guaranteed tbyiime New York State
Constitution” and that he was “injured and harmed” as a result. ECF No. 4 {}&2, 8dose
allegations do not give Defendants fair notice of the grounds upon which theettsnSee Doe
v. Selsky663 F. Supp. 2d 213, 214 (W.D.N.Y. 2009) (quottzykin v. KeyCorp521 F.3d 202,
21516 (2d Cir.2008))(“[A] Il pleadings,pro se or otherwise, must contaienough factual
allegations to ye the defendnt fair notice of what the . . . claim is and the grounds upon which
it rests”’).

VII. Coleman’s Ninth, Eleventh, Fourteenth, Fifteenth, and Sixteenth Claims Are
Dismissed.

Coleman’s ninth claim for negligence is dismissed because he alleges that, Host

and Torres were acting within the scope of their employment during the alleg@d.eECF No.



4 19 26. To properly state a claim, he must allege that theynoeaeting within the scope of
their employmentVelez vCity of New York730 F.3d 128, 1387 (2d Cir. 2013) Consequently,
Colemans ninth claim is dismissed with prejudice.

Coleman’s fourteenth claim alleges a violation of his equal protection gglarsnteed
under the Fourteenth Amendment. ECF No. 4 § 220. Spekificableman alleges that
Defendants’ excessive use of force, unlawful detention, imprisonment, and sedrotalecious
abuse of process were all done based on Coleman’s Ihc®f 226, 228. As explained above,
however, Coleman’s claims for those alleged violations of his rightsdiblveen dismissed. His
equalprotectionclaim thus does not surviveSee Ali v. Conni¢gkl36 F. Supp. 3d 270, 277
(E.D.N.Y. 2015) (dismissing equplotection claim premised on excessive force and false arrest
when those clans were withdrawn).

The fifteenth claim alleges that Post and Torres violated Coleman’s Sixth Araahdght
to a fair trial. ECF No. 4 1 235. Where a plaintiff was convicted and his conviction is still
valid, however, a faitrial claim cannot lie.E.g, Bailey v.City of New York79 F.Supp. 3d 424
445 (E.D.N.Y. 2015) (A fair trial claim that would impugn the validity of a conviction must be
dismissed); Jasper v. Fourth Court of AppealNo. 08 Civ.7472(LAP),2009 WL 1383529, at
*1 (S.D.N.Y. May 18, 2009) Since plaintiffs convction remains valid, plaintiff's fair trial claim
is not cognizable under § 1983, and it must be dismissed as to all defendants pursuant to 28 U.S.C
8 1915(e)(2)(B)(ii)).

The sixteenth claim, which alleges spoliation of evidence, is not a claim, buttesanc
and therefore must be dismissed with prejudi8ee United States v. Pradit3 F. Supp. 3d 94,
101 (S.D.N.Y. 2015) (“Finally, defendants ask this Court to impose sanctions on the Government

for spoliating evidence . . . ."§ee also Landis v. Remington Arms,@Gtm. 8:12CV-1377, 2012

-10 -



WL 6098269, at *24 (N.D.N.Y. Dec. 7, 2012) (explaining that spoliation of evidence is not a
viable cause of action under New York law).

Finally, snce all of Coleman’s statew claims have been dismissed, hespondeat
superiorclaim against the City cannot stanllorales v.City of New York59 F. Supp. 573, 583
(S.D.N.Y. 2014) (citingvelez 730 F.3d at 137) Finally, because Plaintiff has not denstrated
any basis for liability on the part of any of the Cétpgents or employees, lespondeat superior
claim also fails). Consequently, Coleman’sleventh, fourteenthand fifteenth claims for
respondeat superipriolation of his right to equal protectioandviolation of his right to a fair
are all dismissednd his ninth and sixteenth claims for negligence and spoliation of evidence are
dismissed with prejude
VIIl . Coleman’s Twelfth and Thirteenth Claims Are Dismissed.

In Monell, the Supreme Court held that municipalities could be held liable under § 1983
“for constitutional deprivations visited pursuant to governmental ‘custom’ even tlocgstom
has not received formal approval through the body’s official decisionmaking chanigisU.S.
at 69091. The Supreme Court included cust@imge “persistent and widespread discriminatory
practices of state officials . . . could well be so permanent and well settled astitutea ‘custom
or usage’ with the force of law.Td. at 69 (quotingAdickes v. S. H. Kress & C&98 U.S. 144,
167-68 (1970)).

In his twelfth claim, Coleman alleges that RPD has a custom or usage of xs#sgiee
force during arrestd£CF No. 4 § 106. As explained above, the Court found that Coleman did not
plausibly state a claim for excessive force. Thus, his twelfth claim mus$tefzaluse he has not
properly alleged an underlying excessiwece claim. Segalv. City of Nev York 459 F.3d 207,

219 (2d Cir. 2006) (“Because the district court properly found no underlying constitutional

-11 -



violation, its decision not to address the municipal defendbaibdlity underMonellwas entirely
correct.”).

As for his thirteenth claim, Coleman alleges tR&®D has a custom or usage of charging
individuals with crimes in retaliation for failing to follow officers’ ordeiGoleman’s claim fails
for two reasons. First, he claims that RPD’s preferred “cover charges” ardedisgonduct,
resisting arrest, obstruction of governmental administration, trespass, asgmant. ECF No. 4
11 200, 207. Other officers may engage in that conduct, but Coleman was not charged with any
of those crimes He was charged witRossession ad Controlled Substance in the Third and
FourthDegree, Criminally Using Drug Paraphernalia in the Second Degree, and CrBailealf
aControlled Substance in the Third Degree and convicted only on the last ce&geNo. 4 11
1, 5. Consequently, thgefendants did not engage in the vemgtonthat he alleges widesprad
in RPD. Second, nowhere in his amended complaint does Coleman allege that the Defendants
charged Coleman with a crime because he was not following their instrsiciThus, even if such
a custom exists, the Court cannot hold the City liable for it because Fiorica, b$grees did
not act pursuant to.it See Mone)l436 U.S.at 69091. As a result,Coleman’s twelfth and
thirteenth claims are dismissed.
IX. Opportunity to Amend

Coleman may be able to amend his amendment complaint so that it properly stabes a cla
for federal and statdaw violations stemming from the events of February 3, 2016. The Court
does notehat hisninth andsixteenth claim fonegligence andpoliation of evidencaredismissed
with preudice As for his other claims, however, Coleman has until January 25, 2019, to file a
motion to amend pursuant to Local Rule of Civil Procedurelfl6olemarelecsto file a motion

to amend, which must include a proposed second amended complant] hes ounselmust

-12 -



comply with Federal Rule of Civil Procedurdeg(2) which requires a complaint to contdia
short andplain statement of the claim showing that the pleader is entitled to”rédefphasis
added). If Colemardoes not filehe requisite motioby January 2, 2019, his amended complaint
will be dismissed for failure to state a claim upon which relief may beegtamtder 28 U.S.C. §
1915(e)(2)(b) @) and this case will be closed without further order.

CONCLUSION

For the foregoing reason€olemars motion to submit supplemental authority is
GRANTED and the Court has considered his submissiontefdndants’ mabn to dismiss is
MOOT in light of the Court’sdismissalof Coleman’samendedcomplaint under 28 U.S.C. §
1915(e).

If Coleman does not file a motion to amend and dheendedcomplaint is therefore
dismissed as of January 25, 2019, the Court certifies pursuant to 28 U.S.C. & (BY1b&t any
appeal from thi©Order would not be taken in good faiindthatleave to appeal tthe Court of
Appeals as a poor person is deni&ge Coppedge v. Unitethtes 369 U.S. 4381962). Plaintiff
should direct requests to proceedappeal as poor persoro the United Stizs Court of Appeals

for the Second Circuih accordance with Federal Rule of Appellate Proceddre

/R

HC%;E?ANKP.GERACLJR.
Chi dge

United States District Court

IT 1S SO ORDERED.

Dated:Decembei21, 2018
RochesterNew York
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