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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

ALTHEA MARTIN,

Raintiff,
Caset#t 16-CV-6184-FPG

DECISIONAND ORDER

NANCY A. BERRYHILL,* ACTING COMMISSIONER
OF SOCIAL SECURITY,

Defendant.

Althea Martin (“Martin” or “Plaintiff’) brings this action pursuard the Social Security
Act (“the Act”) seeking review of the final decision of the Acting Consiiser of Social
Security (“the Commissioner”) that denied her applications for disabigyrance benefits
(“DIB”) and Supplemental Security Income (“SSI”) under Titles Il and X¥Ithe Act. ECF
No. 1. The Court has jurisdiction over this action under 42 U.S.C. 88 405(g), 1383(c)

Both parties have moved for judgment on the pleadings pursuaatévdaf Rule of Civil
Procedure 12(c). ECF Nos. 9, 10. For the reasons that follow, Plaintiffismm® GRANTED,
the Commissioner’s motion is DENIED, and this matter is REMANDBDhe Commissioner
for further administrative proceedings.

BACKGROUND

On December 19, 2011, Martin applied for DIB and SSI with the Social Security
Administration (‘the SSA”). Tf.168-80. She alleged that she had been disabled since June 1,
2010 due to knee and hip pain. Tr. 212. On January 3, 2014, a hearing was held before

Administrative Law Judge Brian Kane (“the ALJ"), in which Marand a vocational expert

! Nancy A. Berryhill is now the Acting Commissioner of Social Security @ntherefore substituted for

Carolyn W. Colvin as the defendant in this suit pursuant toreRele of Civil Procedure 25(d).
References to “Tr.” are to the administrative record in this matter.
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("VE”) appeared and testified. Tr. 26-67. On April 9, 2014, the ALJ issued a decision finding
that Martin was not disabled within the meaning of the Act. Tr. 11-21. Q@adaR0, 2016, the
Appeals Council denied Martin’s request for review. Tr. 1-7. ThereafterjnMarmmenced
this action seeking review of the Commissioner’s final decision. ECF.No. 1
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, this Court is limited to determiningtiady
the SSA'’s conclusions were supported by substantial evidence in the record andsedrerba
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (internal quotation
marks omitted)see alsat2 U.S.C. § 405(g). The Act holds that a decision by the Commissioner
is “conclusive” if it is supported by substantial evidence. 42 U.S.C. 8§ ¥05@ubstantial
evidence means more than a mere scintilla. It means suclnelevidence as a reasonable
mind might accept as adequate to support a conclusMoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (internal quotation marks omitted). It is not the Codutr'gtion to “determinele
novo whether [the claimant] is disabled.Schaal v. Apfel134 F.3d 496, 501 (2d Cir. 1998)
(internal quotation marks omittedgee also Wagner v. Sec’y of Health & Human SeB@6
F.2d 856, 860 (2d Cir. 1990) (holding that review of the Secretary’s decisiondg maivoand
that the Secretary’s findings are conclusive if supported by substantiahee).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whetHamaaat is
disabled within the meaning of the AcEee Parker v. City of New Yoik76 U.S. 467, 470-71
(1986). At step one, the ALJ must determine whether the claimant is engagedstantial

gainful work activity. See20 C.F.R. § 404.1520(b). If so, the claimant is not disabled. If not,



the ALJ proceeds to step two and determines whether the claimant has @ménpaor

combination of impairments, that is “severe” within the meaninghefAct, meaning that it
imposes significant restrictions on the claimant’s ability to perfoasicowork activities. 20
C.F.R. 8 404.1520(c). If the claimant does not have a severe impairmeambination of

impairments, the analysis concludes with a finding of “not disabled.” eltthimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meetedcally
equals the criteria of a listed impairment in Appendix 1 of Subpart P of Riegukd. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impairment meets or medically ®do@lcriteria
of a Listing and meets the durational requirement (20 C.F.R. § 404.1509), thantlasm
disabled. If not, the ALJ determines the claimant’s residual furadt@zapacity (“RFC”), which
is the ability to perform physical or mental work activities asuatained basis, notwithstanding
limitations for the collective impairment$See20 C.F.R. § 404.1520(e)-(f).

The ALJ then proceeds to step four and determines whether the claimant’'s RFC permits
him or her to perform the requirements of his or her past relevant work. 20 & 40R.1520(f).
If the claimant can perform such requirements, then he or she disabled. If he or she
cannot, the analysis proceeds to the fifth and final step, wherein the bshdento the
Commissioner to show that the claimant is not disabled. To géheoCommissioner must
present evidence to demonstrate that the claimant “retains duaks$unctional capacity to
perform alternative substantial gainful work which exists in th®mnal economy” in light of his
or her age, education, and work experien&ee Rosa v. Callahai68 F.3d 72, 77 (2d Cir.

1999) (quotation marks omittedyee als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’s Decision

The ALJ’s decision analyzed Martin’s claim for benefits untdee process described
above. At step one, the ALJ found that Martin had not engaged in substantial gefivity
since her alleged onset date. Tr. 13. At step two, the ALJ found/idvéih has the following
severe impairments: left knee osteoarthritis, left hip bsysand anxiety and depressive
disorders. Tr. 13. At step three, the ALJ found that such impairméonts, @ in combination,
did not meet or medically equal an impairment in the Listings. Tr. 13-15.

Next, the ALJ determined that Martin retained the RFC to perform sesgtemork with
additional limitations. Tr. 15-19. Specifically, the ALJ found that Ntactn sit up to six hours
and stand and/or walk up to two hours in an eight-hour workday; candfbracarry up to 10
pounds frequently and 20 pounds occasionally; must be able to change leg pasindhsand
can only perform work with “Specific Vocational Preparation” (“SVP”) leudat do not exceed
three or four due to her mental impairments. Tr. 15.

At step four, the ALJ relied on the VE's testimony found that RHE prevents Martin
from performing her past relevant work. Tr. 19-28t step five, the ALJ relied on the VE's
testimony and found that Martin can adjust to other work thatserisignificant numbers in the
national economy given her RFC, age, education, and work experience. Tr. 20-2ticalipeci
the VE testified that Martin could work as a small parts assembler, adetghote clerk, and
an order clerk. Tr. 20. Accordingly, the ALJ concluded that Martin was notbld®aunder

the Act. Tr. 21.

3 “Sedentary work involves lifting no more than 10 pounds at a tirdeoanasionally lifting or carrying

articles like docket files, ledgers, and small tools. Although a s&gegob is defined as one which involves sitting,
a certain amount of walking and standing is often necessary in carfifgbaluties. Jobs are sedentary if walking
and standing are required occasionally and other sedentary arenzet.” 20 C.F.R. 88 404.1567(a), 416.967(a).
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Il. Analysis

Martin argues that remand is required because the ALJ created a gap in theheddoed t
was obligated to develop when he rejected the only medical opinion aspbyisaral functional
capacity! ECF No. 9-1, at 14-17. The Court agrees.

The ALJ has an affirmative duty to develop the administrative record dubeto t
“essentially non-adversarial nature of a benefits proceedifgdtts v. Chater94 F.3d 34, 37
(2d Cir. 1996). Specifically, the ALJ must develop a claimant’s “completecaieistory” for
at least the 12 months preceding the month in which the claimant filed res apglication. 20
C.F.R. 88 404.1512(b), 416.912(b). The ALJ must “make every reasonable effortp tihénel
claimant get medical reports from his or her medical soursebragy as the claimant has
permitted the ALJ to do sdd. Remand is warranted if the ALJ fails to fulfill his or her duty to
develop the recordPratts 94 F.3d at 39. On the other hand, where there are no “obvious gaps”
in the record and a “complete medical history” exists, the ALJ islola@jated to seek additional
evidence.Rosa 168 F.3d at 79 n.5.

Here, the ALJ gave “little weight” to the opinion of Martin’s tregtorthopedic surgeon
Gregory Finkbeiner, M.D. (“Dr. Finkbeiner”). Tr. 18-19. The ALJ concluded thatdpinion
was entitled to little weight because it was not supported by the record ase avhedrtain
physical therapy records and was inconsistent with Martin’s daiiyiteed. Tr. 19. Regardless
of whether the ALJ properly discounted this opinion, his rejection of tlyenoedical opinion as
to Martin’s physical functional capabilities left a significarstpgin the record.See Covey v.
Colvin, 204 F. Supp. 3d 497, 507 (W.D.N.Y. 2016) (noting that the ALJ’'s rejection of the

treating physician’s opinion created a “significant and obvious gap in tdenghary record”

4 Martin advances another argument that she believes requieesaleof the Commissioner’s decision. ECF

No. 9-1, at 10-14. However, because the Court disposes of this matter bakedAbd’s failure to develop the
record, that argument need not be reached.



because “the record contained no competent medical opinion regardingffRl&RFC during
the relevant time period”) (emphasis in original).

Because the ALJ rejected Dr. Finkbeiner’'s opinion, the record lacks any medigaho
as to Martin’s physical ability to engage in work at any exertionallen a regular and
continuous basis in an ordinary work setting. There is no mexjiaibn regarding her capacity
to sit, stand, walk, or lift, which are necessary activities for sedentaiy; vBee20 C.F.R. 88
404.1567(a), 416.967(a). Yet the ALJ, who is not a medical professional, a@rdetermined
that Martin could perform sedentary work with specific additionaitdiions. Tr. 15;see
Schmidt v. Sullivan914 F.2d 117, 118 (7th Cir. 1990) (“[JJudges, including administrative law
judges of the [SSA], must be careful not to succumb to the temptatiorytdqaior.”).

Although the Commissioner argues that there was no error because “the Ad &mnetie
totality of the evidence to assess Plaintiffs RFC,” ECF No. 10-1, at 22-25yédllisettled that
“[a]ln ALJ is not qualified to assess a claimant’'s RFC on the basisemedical findings, and
as a result an ALJ's determination of RFC without a medicalsads assessment is not
supported by substantial evidencé¥ilson v. ColvinNo. 13-CV-6286P, 2015 WL 1003933, at
*21 (W.D.N.Y. Mar. 6, 2015) (citation omitted). Thus, even though the Cemiomer is
empowered to make the RFC determination, “[w]here the medicah@iadn the record merely
diagnose [the] claimant’s exertional impairments and do not ridate diagnoses to specific
residual functional capabilities,” the general rule is that the i@iesioner “may not make the
connection himself.” Id. (citation omitted). Depending on the circumstances, like when the
medical evidence shows only minor physical impairments, “an Adrdnigsibly can render a
common sense judgment about functional capacity even without a phigsasgessment.’ld.

(citation omitted).



Here, the ALJ was not permitted to render a common sense jutigimeut Martin's
functional capacity because the treatment notes that the ALJ relieohtain complex medical
findings Gee, e.g.Tr. 321-22, 325, 342-43, 345-46, 351-52, 355-64, 388-91, 400, 402-04, 419)
and the ALJ found that Martin had two severe physical impairn{eatdeft knee osteoarthritis
and left hip bursitis). See, e.g.Palascak v. ColvinNo. 1:11-CV-0592 (MAT), 2014 WL
1920510, at *9 (W.D.N.Y. May 14, 2014) (“Given Plaintiff's multiple physicatl anental
impairments, this is not a case where the medical evidence shdatsvélg little physical
impairment’ such that the ALJ ‘can render a common sense judgment abutional
capacity.”) (citation omitted).

Moreover, the Court is not persuaded by the Commissioner’s argument thatsMar
counsel should have submitted additional evidence to completecivelr ECF No. 10-1, at 23-
24. First, it is well-established that the ALJ's affirmative duty to devdlepdcord exists even
when the claimant is represented by couns&htts 94 F.3d at 37. Second, Martin submitted
Dr. Finkbeiner's medical opinion, but the ALJ rejected that opir@od then improperly based
his RFC determination solely on bare medical evidence. There meny avenues available to
the ALJ to fill the gap in the record: he could have requested additionamation from Dr.
Finkbeiner, obtained a consultative examination, or sought a medical exp@hoovey 204
F. Supp. 3d at 507 (citation omitted). On remand, the Commissioner shouldy emhdbever
of these methods are appropriate to fully develop the record as to Martin’s RFC.

CONCLUSION

Plaintiffs Motion for Judgment on the Pleadings (ECF No. 9) is GREDNT the

Commissioner’s Motion for Judgment on the Pleadings (ECF No. 1DENIED, and this

matter is REMANDED to the Commissioner for further administeafivoceedings consistent



with this opinion, pursuant to sentence four of 42 U.S.C. § 40&g¢ Curry v. ApfeR09 F.3d
117, 124 (2d Cir. 2000); 42 U.S.C. § 1383(c)(3). The Clerk of Court is directed to enter
judgment and close this case.

IT 1S SO ORDERED.

Dated: April 7, 2017
Rochester, New York W 22 Q

HON.FR r<f P.GERACI, J
ChlefJudge
United States District Court




