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UNITED STATES DISTRICT COURT e
WESTERN DISTRICT OF NEW YORK
MICHAEL A. CIMINO,
Petitioner
V. 16-CV-6204+PG
THOMAS J. STICHT, Superintendent, DECISION AND ORDER

Wyoming Correctional Facility

Respondent.

INTRODUCTION

Pro sePetitioner Michael A. Cimindiled a petition for a writ of habeas corpus pursuant
to 28 U.S.C. § 2254, alleging that he is being detained in violation of his constitutiorial righ
Petitioner is incarceratetlie toseparate judgments enteredasraboutlanuary 14, 2014, in New
York State Supreme Court, Monroe County ¢Affti, J.), upon his global plea of guilty two
separate accusatory instruments that were consolittatpdrposes of judicial economy but not
for trial. Pursuant to the plea agreemenetitioner received youthful offender treatmentaon
charge of Robbery in the Thifdegree (N.Y. Penal Law (“P.L.”§ 160.05), and receivecha
indeterminatesentence obneand onethird to four years imprisonmentOn a separate charge of
Assault in the Second Degree (P.L. 8 12(4))5 Pettioner did not receiverouthful offender
treatment and received a concuatredeterminate sentence of foggarsimprisonmentand three
years postelease supervisiorPetitioner challenges, primarily, being accorded youthful offender

treatment on thRobbery charge but not thesgault charge.
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The Criminal Offenses

On July 9, 2013, Petitioner, who wa8-yearsold, ran up to a stranger in the City of
Rochesteand grabbed her cell phone. ECF Nd, £xh 1 to Answer State Court Record (“SCR
1") at67-711 On Julyl8, 2013, during a drug transaction in the TowGodece Petitioner drove
off while the victim was leaning in the open passenger side window of the vehicle orieetiti
dragged the victim approximately -B® feet before stopping. The victim suffered burns and
lacerations over her entire body and thellogé her foot had a hole in itSCR 1at 6465.

On July 19, 2013, Petitioner was arraigned on a felony complaint charging him with
Assault in the Second Degrea Class D Felonyin violation of P.L. 8 12@5(1); Reckless
Endangerment in the Second DegraeClass A Misdemeanoin violation of P.L.§ 120.20Q
Endangering the Welfare of a Child, a Class A Misdemeanor, in violation of R60.80(1);
Leaving the Scene of a Personal Injury Incident witlieeporting a Class B Misdemeanan
violation of N.Y. Veh. & Traf. law. (*V.T.”) 8 0600(2)(A);Unsafe Movement of Stopped Motor
Vehicle an Infraction,in violation of V.T. §1162;and Harassment in the Second Degiee
Violation, in violation of P.L. § 240.26(1)SCR 1lat 33-34.

On August 12, 2013, Petitioner was indicted for the phone snatching with Robbery in the
Third Degree, a Class D Felony, in violation of P.L. § 160.05. SCR 1 at 32.

Il. The Plea Agreement

Pursuant to a plea bargain that encompassed the felony complaint cliretiirmmnerwith,

inter alia, Assault in the Second Degree, and the indictment charging him with Robbery in the

Third Degree Petitionemled guilty to Assault in the Second Degrieesatisfaction of all charges

1 Respondent attached as Exhibits to its Answer three volumexleflying state court record&GF Nos. 41, 42
and4-3). Thoserecords will be referred to as “SCR” 1,& 3.
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related to the dragging incideand Robbery in th&€hird Degreerelated to the cell phone incident
On the Robbery chargee was agreed th&etitioner would be adjudicated a youthftfienderand
receive a sentenad oneand onethird to fouryears. On the Assault chardetitioner agred to
waive indictment angblead guilty to an information charging him with Assault in the Second
Degree,and explicitly agreed that heowld not be treated as a youthful offender and ixeca
concurrentsentencef four years with three yearsd postrelease supervisionSCR lat 33-38,
40-70 (Pleaviinutey.

The trial court conductedthorough plea colloquy with Petitioner and, on each offense he
agreel to plead guiltyto, Petitionerconfirmed that he understood his rights and the consequences
of his guilty plea in both cas€SCR 1 at 4670), including that he would be treated as a youthful
offender on the Robbery charge but not the Assault ch&G& lat 50653). The trial court
aaccepted Petitioner'guilty plea in both cases. At no time were the twousatory instruments
consolidated for trial.

II. Sentence

On January 14, 2013, Petitioner was sentenced according to the terms péahe
agreement.The trial courtindicatedtha it reviewed the prsentence repoend that it supported
the sentence. SCR 1 at-80. Pursuant to the plea, Petitioner was treated as a youthful offender
on the Robbery charge but not the Assault charge. The court senténciecconcurrent terms
of one and on¢hird to four yearsimprisorment on the Robbery charge and four years
imprisonment and thregears of postelease supeision on the Assault charg&CR 1 aB86-88.

Two separate Sentencing and Commitment Orders wenedntene for the Robbery offensad

one for the Assault conviction. SCR 1 at 91-92.



V. Direct Appeal

Petitioner appealegro se to the Appellate Division, Fourth Department from both
judgments.SCR 2 a®©9-18. Petitioner raisedhree grounds oappeal: (1) the trial court erred in
not determining whether to grayduthful offender treatment on the Assault in the Second Degree
charge; (2) when youthful offender treatment is granted on one charge, it shouldtbd greall
charges; and (3yhethe the law authorizean aggregate determinate sentence in excess of four
years when a defendant has been tgayouthful offender status. SCR 2 at 5, 10,l1I13 The
appeal from the youthful adjudication on the Robbery charge (“Appeal No. 1”) was @idmiss
because Petitioner did not raise any contentions with respeeit sfbdication in Appeal No. 1.
SCR 2 at 4-44. The Appellate Division affirmed the Assault in the Second Degree camvict
(“Appeal No. 2"). SCR 2 at 423. Petitionermoved for eargumat and the motion was denied.
SCR 2 at 128.

Petitionersought leave to appeal to the New York State Court of Appeals, raisingvanly
grounds—pointene and threef his brief tothe Appellate Division(1) whether youthful offender
treatment carbe “foregone” as part of pleegreement; and (2) whether the sentencing court
guidelines applicable to the youthful offender statute permit the court to imposeragaagdour
year deteminate sentencplus three years of pestlease supervisionSCR3 at 217262 The
Court of Appeals denied Petitioner’s apptions for leave to appeabCR3 at 220-30.

V. PostConviction Motions

Petitioner filed two motions for pesbnviction collateral relief pursuant to N.Y. Crim.

Proc. L 8§ 440.20(“440.20 Motion”). The first motion alleged th&etitioner'ssentence on the

Assault in the Second Degree conviction was illegally imposed, unauthaniz#tierwise invalid

2 Exhibit 3 to the AnswerECF No. 43) does not contain separate page references generated by CNEQEF
Exhibits 2 and 3therefore, the Court refers to thetualpagenumberof the state court recoréespondent submitted
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“on the sole ground” that New York’s youthful offendgatute, N.Y. Crim. Proc. L., 8 020 “is
unconstitutional.” Petitioner argued that the statute violated the “Equal Ryot€tause of the
Constitution because there [wasjrational basis for thdisparity in the [s]tatutes’ [sic] treatment
of alike [y]outhful [o]ffenders, such as msif.” SCR3at 232. Had the two accusatory instruments
charging the separate crimes of Robbery and Assault been consolidategpésepwof trial, and
not judicial economy, the trial court would have been required under Newl&rkee People
v. CoryT., 59 A.D.3d 1063 (4th Dep2009), to treat Petitioner as a youthful offender with respect
to both offenses. SRC 3 at 233-34.
The trial court denied the motion stating:

[t]here is no constitutional right to youthful offender status and such

treatmenis entirely a gratuitous creature of the Legislature subject

to such conditions as the Legislature may impose without violation

constitutional guaranteesThe classification is therefore cloaked

with a presumption of validitywhich may be overcome only rifo

grounds catbe conceived to justify [it].
SCR 3 at 23qquotation marks and citation omitted Petitioner’s adjudication as a youthful
offender with respect to the Robbery offensdjd not requirehat he be adjudicadea youthful
offender with respect to the assault conviction, where, as here, the robberypant d@sarges
were not set forth iseparate counts of a single accusatory instrument or in two or more accusatory
instruments consolidated for trial purpose.” SCR 3 at 236 (quétagple v. Michael, A.C128
A.D.3d 1359, 1360 (#h Dept 2015),lv. denied15 N.Y.3d 299)) (other citations omitfedThe
Appellate Division denied Petitioner’s application for leave to appeal. SCR 3 at 249.

The second440.20 Mdion raised two claims: (1) because New York law required

consideration of youthful offender treatment for each of Petition’s convictibastrial court

violated the Due Process Clause of the Fourteenth Amendment when it failed to consider such

treatmentwith respect to th Assault conviction; and (2) the aggregate fgear determinate



sentence plus three years of padéease supervision for a youthful offender was illegal under New
York law, and thereforgiolated the Dud”rocess Clause of tiiurteenth AmendmentSCR3
at 25052. The trial court denied the motidmecausePetitioner's “present contentions were
previously regcted on direct appeal.SCR 3 at 254 (citing/lichael, A.C.(Appeal No. 2), 128
A.D.3dat1360) The Appellate Divisia deniedPetitioner’ application for leave to appeal based
on the same grounds raised in the § 440.20 Motion. SCR 3 at 263.
DISCUSSION

Petitioner raises three groundshis Petition: (1) the trial court violateklis due process
rightsby requiring him to agree to forego youthful offender treatment as piae pfea anéhiling
to consider treating and sentencing him as a youthful offender on the Assaulticony®tthe
trial court deniedhim due process when it imposed an aggregate-yfear sentenceof
imprisonment and thregears postelease supervision for the Robbery and Assault offenses
which is an illegal sentence for a youthful offendeder New York law; and (3) N.Y. Crim. Proc.
L. 8 720.20 is unconstitutional under tB®ual Protection Clause because it pdedithe
sentencing court to provideetitioneryouthful offender status on one accusatory instrument
(Robbery)and not anothe(Assault) but if Petitioner had exercised his right to trial and the
accusatory instments had been consolidated for triak trial court would have had pwovide
Petitioner youthful offender status on both the Assault and Robbery offenses. ECF Né. 1 at 5-

l. Ground One: the trial court’s consideration ofyouthful offender status with respect
to the Assault charge.

Petitioner alleges that, pursuant to the global plea on both accusatormargisuthe trial
court violated his due procesghtswhen it refused to consider granting him youthful offender
staus on the Assault conviction in violation of New York law. Respondent argues thairfeetiti

failed to exhaust this claim and it is therefore procedurally defaulted becawteect appeal



Petitioner raised only the factual and state premise of thiglaim. To properly exhaust state
court remediessee28 U.S.C. § 2254(b)(1)(A), a habeas petitioner must “fairly present” his federal
claim in each appropriate state court, “thereby alerting that court to the fiegiena of the claim.”
Baldwin v.Reese541 U.S. 27, 29 (20043ee also, e.gO’Sullivanv. Boerckel526 U.S. 838, 848
(1999) Galdamez/. Keang 394 F.3d 68, 734 (2d Cir. 2005) To “fairly present” constitutional
claims, “[tlhe petitioner must apprise the highest State court of thetliactual and the legal
premises of the federal claims ultimately asserted in the habeas petitRegcguse Petitionelid

not citefederalstatutesor case law deciding similar clainis his appellate brief, and he did not

“label his claim ‘federal,” Respondentasserts thaPetitioner failed to provide the Appellate
Division an opportunity to decide his federal due process claim.

A review ofPetitioner’s briefind reply brief to the Agpellate Division on hislirect appeal
readily establisks that Petitionedid notpresent a federal due process cldiunit relied solely on
state law in support of his claim that the trial court failed to consider ggamtn youthful offender
status on the Assault offense. SCR 1 at-123. Petitionerdid notrefer to or rely on the
Fourteenth Amendment’s Due Process Clause to support this claim. Therefores Bataioser
does not suggeandthe recorddoes not support thae established cause for the default and that
prejudice resulted from thieial court’s alleged errorsee Coleman v. Thompsd@01 U.S. 722
(1991), this ground cannot provide a basis for federal habeas relief.

Additionally, the fact that Petitioner later raised this ground for relief orebmnsl 440.20
Motion does not remedy the default on direct app8ak, e.gZacher v. GrahamNo. 6:14CV-
06027 (MAT), 2016 WL 368086, at *7 (W.D.N.Y. Feb. 1, 2016) (“Collateral review bf [a

[h]abeas [c]laim . . . on a motion to vacate the judgment also is barred becaissuthwas

previously determined on the merits on direct app)gaiting N.Y. Crim. Proc. L 8 440.10(2)(a);



N.Y. Crim. Proc. L 8§ 440.10(2)(c) (barring review if a claim could leaveen raised on direct
review)). The trial court denied éhsecondnotion pursuant to N.Y. Crim. Proc..18 440.20
because thelaim was raised and rejected on direct appe&8CR 3 at 254. The denial of
Petitioner’s second 440.20ction on this independent and adequate state granactldes review
by this Court. See Campbell v. Sheehaso. 14CV-06585 (MAT), 2015 WL 7288703, at *6
(W.D.N.Y. Nov. 16, 2015) (citingruz v.Berbary, 456 F. Supp. 2410, 4920 (W.D.N.Y. 2006).

Even assumig that this ground was not procedurally defaulted dpetitioner had
exhausted this first ground for relief, the Court nonetheless finds that this grounbendesnied
on the merits The basis of this claim is thtte trial court did not consider youthful offender status
at sentencingvith respect to théssault conviction antherebydenied Petitioner due process.
Respondent concedes that if true, thidates New York’s youthful offender statutege People
v. Rudolph 21 N.Y.3d 497, 5012019, but, as clearly stated in the Appellate Division’s
Memorandum and Order affirming th&ssault conviction, the “record belies defendant’s
contention that the court failed to determine whether he was eligible for youtfegintief status
and we conclude that the court did not abuse its discretion in refusing to grantaséfgouthful
offender status[]] SCR 2 at42-43 (citations omitted).

State court factual determinations are presumed correct unless rebutted by clear and
convincing evidence. 28 U.S.C. § 2254(e)(1). The plea colloquy cléampnstratethat the
trial court considered youthful offender status on Alssault conviction and addressgidectly
with Petitioner whyit would grant youthful offender status on tHeobbery offenseonly. At
sentenaig, the prosecutor and defense counsel recommendegulatant to the pleghe court
grant youthful offender status on tRebbery offense but not thessault conviction.SCR1 at

81-82. The courtindicatedthat it reviewed the preentence repomnd considered counsels’



argumentsand thaPetitioner'ssentence commitment was supported by the report and the court’s
“awareness and knowledge of the backgroundhastory of the [Petitioner].” SCR 1 at &P.
The state court record shows clearlgttthe court considered and rejected youthful offender status
with respect to théssault conviction.

Additionally, Petitioner’s claim is premised solely on a stateuahation, i.e., that N.Y.
Crim. Proc. L 8 720.20 requires a sentencing court to consider youthful offender treatment for 16
to 18yearold first time felonsand a court’s failure to deo violatesdue process A state law
violationdoes nogive rise to a federal due process clafdéee e.g, Cunningham v. Conway17
F. Supp. 2d 339047 (W.D.N.Y. 2010) (adopting report & recommendatididlliday v. New
York, No. 10CV-0193(MAT), 2011 WL 2669615, at *2 (W.D.N.Y. July 7, 2011) astly,
Petitioner has not establishiedany waythat he was denied a liberty interest without due process
based on the trial court’s alleged failuie follow state law and consider youthful offender
treatment on thAssault conviction“There is‘no independent due process right to either youthful
offender treatment or to any particular procedure for denying it, so long amtlvewrt imposed
a sentence that was lawful under state lawMbbleyv. ZenzenNo. 15CV-1001, 2016 WL
1049007, at * 9 (N.D.N.Y. Mar. 11, 2016)itation omitted); see als@Jones v. PereNo. 14CV-
6502, 2015 WL 268917, at *2 (W.D.N.Y. Jan. 2, 20(t9)he Second Circuit hastated that no
federal constitutional issue amenable to habeas review is presented whereetigessrwithin
the range prescribed by state law(¢iting White v. Keane969 F.2d 1381, 1383 (2d Cit992)
(citation omitted). There is no question here that the trial court was fully aware of the youthful
offender statute, and, in fact, considered it at the time of the plea allocution and imfzskd a

sentence agreed upon during the plea allocution by Petitioner on the Assault conviction.
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Accordingly, even if Petitioner’s first ground had not been procedurally defaulsedi i
processlaimwould bedenied

Il. Ground Two: the trial court’s aggregate sentence of four yeargmprisonment and
three years postrelease supervision.

Petitioner claimsas best the Court can discettmat his due process rights were violated
when he received an aggregate sentence of four yearssonmentwith three years of post
release supervisionvhich exceeded the maximum sentence permitted under New York law for a
youthful offender.Petitioner asserts thdttis sentencturned his “aggregated [y]outhful [o]ffender
sentence into an illegal determingentence under New York law.” ECF No. 1 at 7,36R 2
at 1617. Under New York law, a sentence imposed on a defendant accorded youthful offender
status can be no greater than a determinate sentence for a Class E-églergnd onghird to
four years. P.L88 60.02(2), 7@0(2)(e), (3)(b). Because the maximum terms of concurrent
indeterminate and determinasentencesare “mefgled or aggregated andmade into oné
pursuanto N.Y. Crim. Proc. L8 70.30(1)(a) (ECF No. 1 at 33 (quotiRgople v. Buss.1 N.Y.3d
553, (2008)) and are satisfied by thiischarge of the term with the most time remaining, the
aggregate sentence violated New York law.

Respondent again submits thhis claim is procedurally barreidr the same reasons
discussed abovePetitioner’s brief to the Appellate Division did not aiéito the federal nature
of this claim and hdid not citefederallaw in support of the claimSCR 2 atLl6-17(Point Three).
Similar to the first claim, Petitioner raised this clamhis second 440.2@otion, but this does
not rectify the procedural default because New York’s procedural rulesigeeal motion for
collateral relief on a claim that that was decided on direct apfa¢N.Y. Crim. Proc. L §

440.20(2). The dispositive basis d?etitioner’s clain that the aggregate sentence violated New
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York law was raised on direct appeaidthe Appellate Division found meritess. SCR at 16
18, 42-43.

As the Court found with respect to Petitioner’s first claim,Gloairt finds that this claim
is procedurally defaulted. Further, when considering the merits of this clair@otin finds,
without further discussion, that the due process claim isless@nd is denied.

[l Ground Three: New York’'s youthful offender statutory schemeand the Equal
Protection Clauseof the Fourteenth Amendment

Petitioner claims that New York’s youthful offender statitdates the Equal Protection
Clause becauseprovides that if a youthful offender is charged with two or naffenses in the
same accusatory instrumemtr in two or more accusatory instruments consolidated for trial
purposes the trial court “must not findhim] a youthful offender with respect to any such
conviction . . . unless it finds him a youthful offendeth respect to all such convictions[Jl.Y.

Crim. Proc. L. 8 720.20(2), but if, likeere, two separate accusatory instruments are consolidated
for judicial economy only, one can be treated a youthful offender on one bthenother
Petitioner assé&s that thiscreates an unlawful disparity that is not supported by a rational basis.
ECF No. 1at 8, 34. This claim was first raised on the second 44A&{n andthe trial court
deniedit on the merits.SCR 3 at231-36. Petitioner’s application fdeave to appeal from the
denial of his motion was denied. SCR 3 at 2B@titioner, therefore, fully exhausted this claim
but, as discussed below, the state ¢sudiecision was not contrary to, or an objectively
unreasonable applicatiar, federal lawas determined by the Supreme Court of the United States.
See28 U.S.C. § 2254(d)(1Williams v. Taylor529 U.S. 362, 409 (2000).

This standard is intentionally “difficult to meé&tWhite v. Woodall134 S. Ct. 1697, 1072
(2014) ¢itation omittedl. “To obtain habeas corpus relief from a federal court, a state prisoner

must show that the challenged stetairt ruling rested on ‘an error well understood and
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comprehended in existing law beyond any possibility for fairminded disagreaémMetrishv.
Lancaster 569 U.S.351, 357 (2013) (quotingarrington v. Richterb62 U.S. 86, 1032011)).
Here, here is simply no basis to find that the state court’s decision on this claiermeasous,
let aloneobjectively unreasonable as defined by the Supreme Court.
The state trial court judge denied the motion finding:
There is no constitutional right to youthful offender status and such
treatment is a[n] entirely gratuitous creature of the Legislature
subject to such conditions as the Legislature may impose without
violating the constitutional guarantees. The classification is

therefore cloaked with a presumption of validitich may be
overcome only if no grounds can be conceived to justify [it].

Defendant’s adjudication as a youthful offender with respect to the
robbery conviction . . . did natequire that he be adjudicated a
youthful offender with respect to the assault conviction where, as
here, the robbery and assault charges were not set forth in separate
counts of an accusatory instrument or in two or moreisatory
instruments consolidated for trial purposes.

SCR 3 at 234 (internal gtations and citations omitted).

Because the two crimes were charged in separate accusatory instruments, ¢bartrial
was free to adjudicate Petitioner a youthful offender with respect teabkeery indictment and
not with respect tédssault criminal information because the two actrgavere not consolidated
for trial. N.Y. Crim. Proc. L§ 72020(2). The youthful offender classificatidoes not involve
a fundamental right for youths who commit feloraesl it does not involve a suspect classification,
see City of Cleburne v. Cletme Living Ctr, 473 U.S. 432, 440 (1985), and, therefore, the question
is whether there is any conceivable rational basis for the classific&iespondent asserts that
the rational basis for distinguishing between offenses contained igla agtuskry instument
or consolidated for trial and those that areisget forth in New York’s Criminal Procedure Law.
ECF No. 5 at 19.Criminal offenses may brought in a single chargilogumentor in separate

ones consolidated for trial, only where:
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(a) They are based upon the same act or upon the same criminal
transaction; . . . or

(b) Even though based upon different criminal transactions, such
offenses, or the criminal transactions underlying them, are of such
nature that either proof of the first offense would be material and

admissible as evidence in chief upon a trial of the second, or proof
of the second would be material and admissible as evidence in chief
upon a trial of the first; or

(c) Even though based upon different criminal transactiand,
even though not joinable pursuant to paragraph (b), such offenses
are defined by the same or similar statutory provisions and
consequently are the same or similar in law; .

N.Y. Crim. Proc. L§200.2(2); see also idat88 100.45, 200.20(4)l'he rational basis permitting
the treatment set forth the youthful offender statuts that legally and factually related criminal
offenses should be treated similarly for sentencing purposes. The two offensesvieeeenot
similar or relatedn any way. Thus, they could not have been charged in one indictment or
consolidated for trial. The trial court was thus permitted to accorddpetityouthful offender
treatment on one but not the other without violating the Equal Protection Claaserdingly,
Petitioner’s third ground for relief is denied.
CONCLUSION

For the reasonstated, the PetitiorECF No. ) is DISMISSED BecauséPetitioner failed
to make a substantial showing of a denial of a constitutional right, no certiffcappealability
will issue. See28 U.S.C. § 2253(c)(2). The Court atsatifiespursuant to 28 U.S.C. § 1915(a)(3)
that any appeal from this judgmembuld not be taken in good faith atithtleave to appeal as a
poor persoris denied Coppedge v. United State369 U.S. 438 (1962).

Petitioner must file anyotice of appeal with the Cledk’Office, United States District
Court, Western Disict of New York, within 30 days of the date of judgment in this action.

Requests to proceed on appeal as a poor person must be filed with the United States Court
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Appeals for the Second Circuit in accordance with the requirements of Rule 24 of thal Feder
Rulesof Appellate Procedure.

IT IS SO ORDERED.
Dated:March 7 2018

Rochester, New York
1040

. FRANK P. Gﬁ?—\CI, JR.

ief Judge
United States District Court
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