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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

TIMOTHY COBB,

Raintiff,
Case#t 16-CV-6265-FPG

DECISION AND ORDER
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

Timothy Cobb (“Cobb” or “Plainff”) brings this action pursant to the Social Security
Act (“the Act”) seeking review of the finadlecision of the Acting Commissioner of Social
Security (“the Commissioner”) that denied his application for disability insurance benefits
(“DIB”) under Title Il of the Act. ECF No. 1.The Court has jurisdiction over this action under
42 U.S.C. § 405(g).

Both parties have moved for judgment on theagings pursuant to Federal Rule of Civil
Procedure 12(c). ECF Nos. 12, 17. For tresoas that follow, the Commissioner’s motion is
GRANTED and Plaintiffs motion is DENIED.

BACKGROUND

On September 6, 2012, Cobb protectively applied for DIB with the Social Security
Administration (“the SSA”). Tr.148-54. He alleged that he Haelen disabled since November
16, 2011 due to lumbar disc degeai®n, thoracic spine injury, argpinal cord d®rmity. Tr.

201. On April 16 and August 11, 2014, Cobb and a vocational expert (“VE”) appeared and
testified at hearings via videoconferencefobe Administrative Lav Judge Elizabeth W.

Koennecke (“the ALJ"). Tr. 36-93. On Augus8, 2014, the ALJ issued a decision finding that

References to “Tr.” are to the administrative record in this matter.
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Cobb was not disabled within tineeaning of the Act. Tr. 121. On April 4, 2016, the Appeals
Council denied Cobb’s request for review. T#6. Thereafter, Cobb commenced this action
seeking review of the Commissier’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, thidurt is limited to determining whether
the SSA’s conclusions were supfaal by substantial evidence irethecord and were based on a
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. § 405(g). The Act holdsatha decision by the Commissioner is
“conclusive” if it is supportedoy substantial evidence. 42.S.C. 8§ 405(g). “Substantial
evidence means more than a mere scintillamétns such relevant evidence as a reasonable
mind might accept as adequate to support a conclusiMoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (quotation marks omitted). It mot the Court’'s function to “determinge novo
whether [the claimant] is disabledSchaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotation
marks omitted)see also Wagner v. Sec’y of Health & Human Seg8@6 F.2d 856, 860 (2d Cir.
1990) (holding that review of éhSecretary’s decision is nde novoand that the Secretary’s
findings are conclusive ifupported by substantial evidence).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whether a claimant is
disabled within the meaning of the Ac&ee Parker v. City of New Yoik76 U.S. 467, 470-71
(1986). At step one, the ALJ must determineethler the claimant is engaged in substantial
gainful work activity. See20 C.F.R. 8 404.1520(b). If so, the obaint is not disabled. If not,

the ALJ proceeds to step two and determimdmther the claimant has an impairment, or



combination of impairments, that is “severeitin the meaning of the Act, meaning that it
imposes significant restrictions on the claimaratslity to perform basic work activities. 20
C.F.R. 8§ 404.1520(c). If the chaant does not have a severe impairment or combination of
impairments, the analysis concludes with a findignot disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairmentAppendix 1 of Subpart P dRegulation No. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impaent meets or medically equals the criteria
of a Listing and meets the duional requirement (20 C.F.RB 404.1509), the claimant is
disabled. If not, the ALJ determines the clam&residual functional capacity (“RFC”), which
is the ability to perfan physical or mental work activities @sustained basis, notwithstanding
limitations for the collective impairment§See20 C.F.R. § 404.1520(e)-(f).

The ALJ then proceeds to stégur and determines wheththe claimant's RFC permits
him or her to perform the requirements of higer past relevant wkr 20 C.F.R. § 404.1520(f).

If the claimant can perform such requirementgntine or she is not ghibled. If he or she
cannot, the analysis proceeds to the fifth dimél step, wherein the burden shifts to the
Commissioner to show that the claimant is databled. To do so, the Commissioner must
present evidence to demonstrate that the clatirfieetains a residual functional capacity to
perform alternative substantial gainful work which exists in the national economy” in light of his
or her age, education, and work experien&=e Rosa v. Callahai68 F.3d 72, 77 (2d Cir.

1999) (quotation marks omittedjee als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’s Decision

The ALJ’s decision analyzed Cobb’s ahaifor benefits under the process described
above. At step one, the ALJ found that Cobld hat engaged in substantial gainful activity
since the alleged onset datér. 15. At step two, the ALfbund that Cobb has the following
severe impairments: lumbar atigbracic spinal stenosis. Ti5-16. At step three, the ALJ
found that these impairments, alone or in coration, did not meet or medically equal any
Listings impairment. Tr. 16.

Next, the ALJ determined that Cobb retaintbd RFC to occasionally lift and carry 20
pounds, frequently lift 10 pounds, and push and p@lpounds if the weight is on a frictionless
surface; sit and stand for six hours at a timeydtar 30 minutes in the same position; and rarely
stoop and twist. Tr. 16-20.

At step four, the ALJ found that this RFC prevents Cobb from performing his past
relevant work as a loader, railroad car buildgpliance deliverer, antbnstruction worker. Tr.
20. At step five, the ALJ relied on the VE’'sstanony and found that Cobb can adjust to other
work that exists in significant numbers in thational economy given hRFC, age, education,
and work experience. Tr. 20-21Specifically, the VE testifié that Cobb could work as a
marker, photocopying machine operator, and mdtkerr. 21. Accordingly, the ALJ concluded
that Cobb was not “disabled” under the Atd.

Il. Analysis
Cobb argues that remand isju@ed because the ALJ violatdte treating physician rule.

ECF No. 12-1, at 4-10. Specifically, Cobb asserts that theiaopiof his teating physician



Anthony Witte, M.D. (“Dr. Witte”) was entitled toontrolling weight and that the ALJ did not
provide the requisite “good reass” for discounting his opinionid.

The “treating physician rule” & series of regulations sktrth by the Commissioner . . .
detailing the weight to be accordadreating physician’s opinion.De Roman v. BarnhariNo.
03 Civ. 0075 (RCC) (AJP), 2003 WL 21511160, at *ID(8l.Y. July 2, 2003) (citing 20 C.F.R.
8 404.1527). Under the treating pltyan rule, the ALJ must giveontrolling weight to a
treating physician’s opinion when that ojoin is “well-supported by medically acceptable
clinical and laboratory diagnosttechniques and is not inconsistewith the other substantial
evidence in [the] record.’20 C.F.R. 8§ 404.1527(c)(Xee also Green-Younger v. Barnh&385
F.3d 99, 106 (2d Cir. 2003). While an ALJ ndigcount a treating physan’s opinion if it does
not meet this standard, the ALJ must “comprehlehg set forth [his or her] reasons for the
weight assigned to a triga@g physician’s opinion.”Halloran v. Barnhart 362 F.3d 28, 33 (2d
Cir. 2004); 20 C.F.R. 8 404.1527(c)(2) (“We will always give good reasons in our notice of
determination or decision for the weight we gjthee claimant’s] treatig source’s opinion.”).

Even when a treating physician’s opinionnist given “controllhg” weight, the ALJ
must still consider several factors in deteriminhow much weight ishould receive. The ALJ
must consider “the length of the treatment relationship and the frequency of examination; the
nature and extent of the treatment relationsttip;relevant evidence, gigularly medical signs
and laboratory findings, supportingetiopinion; the consistency ofelopinion with tie record as
a whole; and whether the physitigs a specialist in the areawering the particular medical
issues.” Burgess v. Astryeb37 F.3d 117, 129 (2d Cir. 2008) (qatdn marks, alterations, and

citations omitted); 20 €.R. § 404.1527(c)(1)-(6).



On February 4, 2014, Dr. Witte opined thatb8aould sit and stand for 30 minutes at a
time and up to four hours total an eight hour workday;eeded to walk around every 30
minutes, shift positions at will, and take unscheduled breaks every 30 minutes for five to ten
minutes; and could occasionally lift less tHEhpounds, rarely lift 10 pounds, and never lift 20
or 50 pounds. Tr. 366. He also opined that Cotldld occasionally climb ladders and stairs,
could not twist, stoop, bend, crouch, or squad, laad significant limitations reaching, handling,
and fingering. Tr. 367. Dr. Witte indicated thaild is likely to be absent from work more than
four days per month due to his impairments eatiment and that pain or other symptoms would
frequently interfere with the attéon and concentration needed to perform work tasks. Tr. 365,
367. Finally, Dr. Witte concluagkthat Cobb was incapable sfistaining full time work and
noted that his assessed limitations applied as of 2011. Tr. 367.

The ALJ discussed Dr. Witte's opinion at lemgtnd it is clear that she considered the
requisite factors when discounting that opiniofit. 17-18. The ALummarized Dr. Witte’s
findings and afforded “some weight” to his oginibecause he treatealih and “to the extent
that his assessment is consistent with lightkwactivity.” Tr. 17. The ALJ noted that she
specifically accounted for Dr. Witte’s opinion ihe RFC by limiting Cobb to rare stooping and
twisting and recognizing that he could only stayne position for 30 minutes at a time. Tr. 17-
18.

The ALJ then determined that Dr. Witte’s asgaent was “not entdtl to greater weight”
for several reasons. Tr. 18. First, the ALdcdunted Dr. Witte’'s opinion because “he is a
general practitioner, and the specialists [Caibédts with for his workers’ compensation claim
indicate that he is not as limited as Dr. Witte indicated in his assessni@ntSecond, the ALJ

noted that he was not adopting Dr. Witte’s determination that Cobb would frequently be absent



from work, experienced attention and concentration deficits, had manipulative and neck
limitations, and was unable to saist full time work activity because “these limitations are not
consistent with [Cobb]'s sporadicpnservative treatment historylt. Finally, the ALJ pointed

out that “Dr. Witte’s opinion was rendered prio [Cobb] undergoing trigger point injections,
which he indicated helped alleveahis musculoskeletal symptomdld. (citing Tr. 383). These
reasons will be discussed in turn below.

1. Specialization and Consistency with Other Medical Opinions

The SSA’s regulationsexplan that an ALJ will “generally give more weight to the
medical opinion of a specialist about medical issulkeda@ to his or her area of specialty than to
the medical opinion of a source who is nosgecialist.” 20 C.F.R. § 404.1527(c)(5). The
regulations also provide that an ALJ generally gille more weight to a medical opinion that is
“consistent . . . with the record as a wholéd. at § 404.1527(c)(4). Here, in accordance with
those regulations, the ALJ disauad Dr. Witte’s opinion in part because he is a general
practitioner and the specialistsat Cobb treated with for his workers’ compensation claim
prescribed less limitations. Tr. 18. Cobb asseds E. Witte’s opinion is actually consistent
with other medical source opinions in the record.

Cobb first argues that Dr. Witte’s opinion asnsistent with the opinion of orthopedic
surgeon lbrahim Y. Al-Sinjari, M.D. (“Dr. ABinjari”), who opined that Cobb was limited to
sedentary work and could not perform heawnlgf, pushing, prolonged stding, or labor work.
Tr. 290. As noted in her decision, however, thel fave only “some weight” to Dr. Al-Sinjari’s
opinion because he is an orthopedic surgeaheamluated Cobb on multiple occasions, but “the
record does not fully support thenmusion that [Cobb] is limitetb sedentary work activity.”

Tr. 18. These reasons for discounting Dr. Al-Sitgaopinion are all inaccordance with the



SSA’s regulations See20 C.F.R. 88 404.1527(c)(5) (SSA will gimeore weight to a specialist’s
opinion), (c)(1) (SSA will give more weight t@ medical source’s opinion who examined the
claimant), (c)(4) (SSA will give more weight to an opinion that is consistent with the record as a
whole).

Cobb also asserts that Dr.itt§’s opinion is consistent wi the opinions of Cristina
Demian, M.D. (“Dr. Demian”) and Bruce BampM.D. (“Dr. Barron”). Tr. 375-76, 378, 380.
These doctors opined that Cobb had to change positions as needed for comfort, could bend,
stoop, crawl, twist, and stand as toleratedlatdift up to 20 pounds, ahcould push and pull up
to 50 pounds on a level frictionless surfac&r. 378, 380. The ALJ afforded “significant
weight” to these opinions because both doctpscialize in occupational medicine, and their
opinions support the conclusion that Cobb cangoerflight work and are consistent with Cobb’s
conservative treatment. Tr. 18e als®0 C.F.R. § 404.1527(c)(4)-(5).

Cobb is correct that Drs. Demian, BarrondaVitte all provided similar opinions as to
changing positions, bending, stooping, crawlingstiwg, and standing. However, Dr. Demian
and Dr. Barron’s opinions are farskerestrictive than Dr. Witte’s opinion in other respects. Tr.
365-67, 376, 378. Their opinions as to lifting aralirect conflict, as Drs. Demian and Barron
opined that Cobb could lift up to 20 pounds aadld push and pull up to 50 pounds, but Dr.
Witte opined that Cobb could never lift 20 pounds, rarely lift 10 pounds, and occasionally lift
less than 10 pounds. Tr. 366, 376, 378. Dr. Witipigion contains numerous highly restrictive
limitations as to attention anconcentration, sittig, walking, taking breaks, head positions,
using the hands, fingers, and arms, and absdrm®swork. Tr. 365-67. Dr. Demian and Dr.
Barron’s opinions do not containyaof these limitations. Ti376, 378. Thus, the Court agrees

with the ALJ that Dr. Witte’s opinion is inconsistent with Dr. Dermgaual Dr. Barron’s opinions.



Cobb also argues that the RFC assessment is flawed because it lacks the option to sit,
stand, and walk “at will,” which Drs. DemiaBarron, and Witte all recommended. However,
the RFC assessment does not have to “perfeotiespond” with one pacular medical source
opinion. Matta v. Astrue 508 F. App’x 53, 56 (2d Cir. 2013) (citation omitted) (summary
order). Instead, the ALJ is “entitled to weigh of the evidence available to make an RFC
finding that [i]s consistent ith the record as a whole.ld. In this case, the ALJ had seven
medical opinions to rely on and she summarieadh doctor’s findings and stated the weight
given to his or her opinion. Tr. 17-18. Notablytstagency medical coriant S. Putcha, M.D.
(“Dr. Putcha”) opined that Cobb was capable giifiwork and did not agss any limitation as to
sitting, standing, and walking atvi Tr. 57-59. The ALJ gave tgat weight” to Dr. Putcha’s
opinion because it was based oredew of the medical recorahd was consistent with Cobb’s
treatment history. Tr. 17. These were propasons to give great weight to Dr. Putcha’s
opinion, 20 C.F.R. § 404.1527(c)(3)),46), and “an ALJs entitled to relyupon the opinions of
both examining and non-examining State agency eaédbnsultants, since such consultants are
deemed to be qualified experts in thadiof social security disability.’Baszto v. Astrye700 F.
Supp. 2d 242, 249 (N.D.N.Y. 201@®itations omitted).

2. TreatmentHistory

As mentioned above, an ALJ generally will givere weight to a medical opinion that is
consistent with the record as a whole. 2(RE404.1527(c)(4). Moreovean ALJ is entitled to
consider treatment the claimant has or hagextived and the type, dosage, effectiveness, and
side effects of medications taken when he ereslaluates the claimant’s symptoms. 20 C.F.R. §
404.1529(c)(3)(iv)-(v). Here, imccordance with those regtitms, the ALJ discounted Dr.

Witte’s opinion in part because it was inconsisteith Cobb’s “sporadic, conservative treatment



history.” Tr. 18. Specifically, the ALJ declingéd adopt Dr. Witte’s determination that Cobb
would frequently be absentoin work, experience attentiomé concentration deficits, had
manipulative and neck limitations, and washleao sustain full-time work activityld.

Although Cobb contends that the ALJ did neplain this conclusionthe ALJ discussed
Cobb’s treatment history later in her decisiofr. 19. This discussion supports her conclusion
to discount Dr. Witte’s opinion and that Cobb isa&ale of light work. The ALJ pointed out that
in December 2011 Cobb “had not tried any covesttre management,” like physical therapy or
pain management, and denied taking pain médita Tr. 19 (citing Tr. 260-61). Additionally,
in March 2013 Cobb reported thatthoracic epidural improveldis pain, Flexeril (a muscle
relaxant) was working well, and the use of a TENfE helped alleviate muscle spasms. Tr. 19
(citing Tr. 356). The ALJ also relied on Febnpand March 2014 treatmenotes that indicated
that trigger point injectionsetreased Cobb’s muscle spasms paid and that he was “able to
do more.” Tr. 19 (citing Tr. 383, 402). Akugh Cobb argues that his treatment was not
“sporadic” or “conservative,” the ALJ was entitleal weigh all the evidence before her and to
resolve any conflicts in the recordsee Veino v. Barnhar812 F.3d 578, 588 (2d Cir. 2002)
(“Genuine conflicts in the mechl evidence are for the Consrioner to resolve.”) (citation
omitted); Cage v. Comm’r of Soc. Se692 F.3d 118, 122 (2d Cir. 2012) (when the court
reviews a denial of disability benefits it stu“defer to the Commissioner’s resolution of
conflicting evidence”). It is clear that the Afdund that this evidence undermined Dr. Witte's
highly restrictive opinion and therefore did not afford it controlling weight.

3. Improvement with Trigger Point Therapy

In addition to the factors discussed ahotlee SSA’s regulations contain a catch-all

category that allows an ALJ to consider angtdas bought to his or hettention that tend to
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support or contradict a medicapinion. 20 C.F.R. § 404.1527(c)(6). Here, pursuant to her
authority to consider “other factors,” the Aldiscounted Dr. Witte’s opinion because it “was
rendered prior to [Cobb] undergoing trigger poinéations, which he indated helped alleviate
his musculoskeletal symptoms.” Tr. 18 (citing Tr. 383).

As Cobb correctly points out, heeceived trigger point injectionbefore Dr. Witte
rendered his opinion. On August 6, 2013, Cobb recdiwgger point injections (Tr. 416) and at
a follow up appointment on September 17, 2013dported “excellent relief from injections”
(Tr. 411). At his next appointent on November 14, 2013, Coblpoeed that the trigger point
injections provided relief for twononths but then wore off, and he received another round of
injections. Tr. 408-09. On Falary 4, 2014, after Cobb had recaivtrigger point injections
twice, Dr. Witte provided his RFC assessment. 365-67. Shortly thereafter on February 13,
2014, Cobb reported that the triggmint injections decreased his muscle spasms and pain and
the doctor noted that he was “dgi better after hisrigger point injecon.” Tr. 383-84. On
March 13, 2014, Cobb reported thag thigger point injections degased his muscle spasms and
pain, he was no longer having gharain, and he was “able to dwre.” Tr. 402-03. Although
the ALJ incorrectly stated th&obb did not receive trigger poimjections untilafter Dr. Witte
provided his assessment, it is clear that simeladed that Cobb’s reped improvement from
these injections undermined tlseverity of Dr. Witte’'s opirdn and that the limitations he
assessed were inconsistervthe record as a whole0 C.F.R. 8 404.1527(c)(4).

Accordingly, for all the reasons stated, tBeurt finds that the ALJ did not violate the
treating physician rule and ahshe provided the requisiggod reasons for discounting Dr.

Witte’s opinion.
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CONCLUSION
For the reasons stated, the Commissiondiosion for Judgment othe Pleadings (ECF
No. 17) is GRANTED, and Plaintiff's Motion foJudgment on the Pleadings (ECF No. 12) is
DENIED. Plaintiff's Complaint (ECF No. 1¥ DISMISSED WITH PREUDICE. The Clerk of

Court is directed to entgudgment and close this case.

IT 1S SO ORDERED.

Dated: May 8, 2017

RochesterNew York W Z Q

HON.F N P.GERACI,J
ChiefJudge
UnitedStateistrict Court
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