Ellis v. Colvin Doc. 16

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DAVID ELLIS, JR.,

Raintiff,
Case#t 16-CV-6317-FPG

DECISION AND ORDER

NANCY A. BERRYHILL,* ACTING COMMISSIONER
OF SOCIAL SECURITY,

Defendant.

David Ellis, Jr. (“Ellis” or “Plaintiff”) brings this action pursuant to the Social Security
Act (“the Act”) seeking review of the finadlecision of the Acting Commissioner of Social
Security (“the Commissioner”) that denied fapplication for Supplemental Security Income
(“SSI”) under Title XVI of the Act. ECF Nol. The Court has jurisdiction over this action
under 42 U.S.C. 88 405(g), 1383(c)(3).

Both parties have moved for judgment on theagings pursuant to Federal Rule of Civil
Procedure 12(c). ECF Nos. 9, 14. For thearsaghat follow, Plaintiff’'s motion is GRANTED,
the Commissioner’'s motion is DENIED, andstimatter is REMANDED to the Commissioner
for further administrative proceedings.

BACKGROUND

On August 19, 2013, Ellis protectively applied for SSI with the Social Security
Administration (“the SSA”). Tf.138-43. He alleged that hechbeen disabled since May 10,
2013 due to pancreatitis. Tr. 155. On December 15, 2014, Ellis and a vocational expert (“VE”)

testified at a video heimg before Administratie Law Judge Gregory M. Hamel (“the ALJ").

! Nancy A. Berryhill is now the Acting Commissioner ®bcial Security and is therefore substituted for

Carolyn W. Colvin as the defendant in this suitsmant to Federal Rule of Civil Procedure 25(d).
2 References to “Tr.” are to the administrative record in this matter.
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Tr. 29-56. On February 13, 2015, the ALJ issuek@sion finding that Ellis was not disabled
within the meaning of the Ac Tr. 17-25. On March 2482016, the Appeals Gmcil denied
Ellis’s request for review. Tr. 1-5. Thereaft&tlis commenced this action seeking review of
the Commissioner’s final decision. ECF No. 1.
LEGAL STANDARD

District Court Review

“In reviewing a final decision of the SSA, thidurt is limited to determining whether
the SSA’s conclusions were supfaal by substantial evidence irethecord and were based on a
correct legal standard.Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotation marks
omitted); see also42 U.S.C. § 405(g). The Act holdsatha decision by the Commissioner is
“conclusive” if it is supportedoy substantial evidence. 42.S.C. 8§ 405(g). “Substantial
evidence means more than a mere scintillamétns such relevant evidence as a reasonable
mind might accept as adequate to support a conclusiMoran v. Astrue569 F.3d 108, 112 (2d
Cir. 2009) (quotation marks omitted). It mot the Court’s function to “determinge novo
whether [the claimant] is disabledSchaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998) (quotation
marks omitted)see also Wagner v. Sec’y of Health & Human Sg@$6 F.2d 856, 860 (2d Cir.
1990) (holding that review of éhSecretary’s decision is nde novoand that the Secretary’s
findings are conclusive ifupported by substantial evidence).
Il. Disability Determination

An ALJ must follow a five-step sequential evaluation to determine whether a claimant is
disabled within the meaning of the AcBee Parker v. City of New Yoik76 U.S. 467, 470-71
(1986). At step one, the ALJ must determineethier the claimant is engaged in substantial

gainful work activity. See20 C.F.R. § 404.1520(b). If so, the ofaint is not disabled. If not,



the ALJ proceeds to step two and determiméether the claimant has an impairment, or
combination of impairments, that is “severeitin the meaning of the Act, meaning that it
imposes significant restrictions on the claimaratslity to perform basic work activities. 20
C.F.R. 8§ 404.1520(c). If the chaant does not have a severe impairment or combination of
impairments, the analysis concludes with a findignot disabled.” If the claimant does, the
ALJ continues to step three.

At step three, the ALJ examines whether a claimant’s impairment meets or medically
equals the criteria of a listed impairmentAppendix 1 of Subpart P dRegulation No. 4 (the
“Listings”). 20 C.F.R. § 404.1520(d). If the impaent meets or medically equals the criteria
of a Listing and meets the duional requirement (20 C.F.RB 404.1509), the claimant is
disabled. If not, the ALJ determines the clam&residual functional capacity (“RFC”), which
is the ability to perfan physical or mental work activities @sustained basis, notwithstanding
limitations for the collective impairment§See20 C.F.R. 8§ 404.1520(e)-(f).

The ALJ then proceeds to stégur and determines wheththe claimant’s RFC permits
him or her to perform the requirements of hider past relevant wkr 20 C.F.R. § 404.1520(f).

If the claimant can perform such requirementgntine or she is not ghibled. If he or she
cannot, the analysis proceeds to the fifth dimél step, wherein the burden shifts to the
Commissioner to show that the claimant is databled. To do so, the Commissioner must
present evidence to demonstrate that the clatirfieetains a residual functional capacity to
perform alternative substantial gainful work which exists in the national economy” in light of his
or her age, education, and work experien&=e Rosa v. Callahai68 F.3d 72, 77 (2d Cir.

1999) (quotation marks omittedyee als®0 C.F.R. § 404.1560(c).



DISCUSSION

The ALJ’s Decision

The ALJ’s decision analyzedlBts claim for benefits undehe process described above.
At step one, the ALJ found that Ellis had nagaged in substantial gainful activity since the
application date. Tr. 19. Astep two, the ALJ found thatllE has the following severe
impairments: pancreatitis, diefes, and migraine headachdd. At step three, the ALJ found
that these impairments, aloneinrcombination, did not meet onedically equal an impairment
in the Listings. Tr. 20.

Next, the ALJ determined that Ellis retained the RFC to perform light ouk,he can
only occasionally climb, balancetoop, kneel, crouch, and craamd cannot climb ladders or
similar devices. Tr. 20-23.

At step four, the ALJ relied on the VE’s testiny and found that this RFC prevents Ellis
from performing his pastelevant work. Tr. 23 At step five, the ALJ relied on the VE'’s
testimony to determine that Ellis cadjust to other work that exssin significant numbers in the
national economy given his RFC, age, educatmal, work experience. Tr. 23-24. Specifically,
the VE testified that Ellis could work as small parts assembler and electronics assembly
worker. Tr. 24. Accordingly, the ALJ concludedattEllis was not “disabled” under the Act.

Tr. 24-25.

3 “Light work involves lifting no more than 20 pounds at a time with frequent lifting or carrying of objects

weighing up to 10 pounds. Even though the weight Iifiteg be very little, a job is in this category when it requires

a good deal of walking or standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls. To be considered capable of performing a full or wide range of lighftheidaimant] must

have the ability to do substantially all of these activitifsomeone can do light workhig SSA] determine[s] that

he or she can also do sedentary work, unless there ditomal limiting factors such as loss of fine dexterity or
inability to sit for long periods dime.” 20 C.F.R. § 416.967(b).
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Il. Analysis

Ellis argues that remand is required because the ALJ failed to provide the requisite “good
reasons” for discounting the opinion of his tnegtphysician Berthollet Babidilla, M.D. (“Dr.
Bavibidilla”).* ECF No. 9-1, at 11-16. The Court agrees.

The “treating physician rule” & series of regulations sktrth by the Commissioner . . .
detailing the weight to be accordadreating physician’s opinion.De Roman v. BarnhariNo.

03 Civ. 0075 (RCC) (AJP), 2003 WL 21511160, *8t (S.D.N.Y. July 2, 2003) (citation
omitted); 20 C.F.R. § 416.927. Under the treaphgsician rule, the ALJ must give controlling
weight to a treating physicias’opinion when that opinion isvell-supportedby medically
acceptable clinical and laboratogyagnostic techniques and is not inconsistent with the other
substantial evidence in [thegaord.” 20 C.F.R. 8§ 416.927(c)(Xee also Green-Younger V.
Barnhart 335 F.3d 99, 106 (2d Cir. 2003). While AbhJ may discount a treating physician’s
opinion if it does not meet this standard, theJAhust “comprehensively set forth [his or her]
reasons for the weight assignedatdreating physician’s opinion.Halloran v. Barnhart 362
F.3d 28, 33 (2d Cir. 2004); 20 C.F.R. § 416.927(d)(®@je will always give good reasons in our
notice of determination or deaisi for the weight we give [thelaimant’s] treating source’s
opinion.”).

Even when a treating physician’s opinionnist given “controllhg” weight, the ALJ
must still consider several factors in deteriminhow much weight ishould receive. The ALJ
must consider “the length of the treatment relationship and the frequency of examination; the
nature and extent of the treatment relationsttip;relevant evidence, gigularly medical signs

and laboratory findings, supportingetiopinion; the consistency ofetopinion with tie record as

¢ Ellis advances other arguments that he believes reauiegsal of the Commissioner’s decision. ECF No.

19-1, at 16-20. However, because the Court disposes of this matter based on the Adtiis wibthe treating
physician rule, those arguntesmeed not be reached.



a whole; and whether the physitigs a specialist in the areawering the particular medical
issues.” Burgess v. Astryeb37 F.3d 117, 129 (2d Cir. 2008) (qatodn marks, alterations, and
citations omitted); 20 €.R. § 416.927(c)(1)-(6).

On December 8, 2014, Dr. Bavibidilla comjgle a physical RFC questionnaire. Tr. 590-
94. He noted that Ellis has cmic/recurrent pancreatitis arabdominal pain with recurrent
emergency room visits and that his impairmensseld or can be expected to last at least 12
months. Tr. 590. Dr. Bavibidilla opined thati&k pain or other syntpms would frequently
interfere with the attention armbncentration needed to perform simple work tasks and that he
was incapable of even “low stress” jobs. Trl5%e also opined that Ellis’s impairments are
likely to produce “good days” and “bad days” angblained that this is lmause his pancreatitis
flares are unpredictable and frequgméquire hospitalization. Tr. 593.

In his decision the ALJ summaead Dr. Bavibidillas opinion and concluded that it was
entitled to only “very limited weight” for two reass. Tr. 22. First, the ALJ reasoned that Dr.
Bavibidilla’s opinion is inconsient with Ellis’s treatment nes “showing good recovery after
his hospitalization.” Id. Second, the ALJ specifically egjted Dr. Bavibidilla’s opinion that
Ellis is incapable of even low stress work bessathere was “nothing to suggest that [Ellis] is
incapable of even low stress work. There haser been any diagnosis of a mental health
impairment, and there is no evidence that [DwiBidilla] ever treated [Ellis] for mental health
symptoms.”ld. These reasons will be addressed in turn below.

A. Post-Hospitalization Improvement

The ALJ discounted Dr. Bavibidilla’s opinion jpart because he concluded that it was
inconsistent with Ellis’s treatment notes “shog/ good recovery after his hospitalization.” Tr.

22. The ALJ reasoned that Ellis’s “abdominal fi’/E months after hisospitalization showed a



marked improvement, and he was able tertde his new diedand gain weight.”ld. (citing Tr.

456, 507). The report that the ALJ relies on corstaiomplex findings and it is unclear to the
Court how the ALJ, who is not a medical professional, was able to determine that these results
provided a sufficient basis for disgating Dr. Bavibidila’'s opinion. See Schmidt v. Sullivan

914 F.2d 117, 118 (7th Cir. 1990) (“[JJudges, inchgdadministrative lawmydges of the [SSA],

must be careful not to succumb to the temptation to play doct@ehnis v. Colvin 195 F.

Supp. 3d 469, 473-74 (W.D.N.Y. 201@xplaining that arALJ may not evaluate and interpret

raw medical data like treatment estand diagnosttesting results).

The report indicates that there was “[m]atkaterval improvement in peripancreatic
infiltrative changes or edema,” balso notes that Elliead four residual pereatic pseudocysts
and that the portal vein was markedly narrdvand likely thrombosed. Tr. 456. The ALJ
focused solely on the portion of this reporattmoted marked improvement and ignored other
portions of the report with negative findings. This was improper because “[a]lthough the ALJ is
not required to reconcile every ambiguity ancoinsistency of medicééstimony, he cannot pick
and choose evidence that supports a particulaclgsion. His failuredo acknowledge relevant
evidence or to explain its impitcrejection is plain error.”Smith v. Bowen687 F. Supp. 902,
904 (S.D.N.Y. 1988) (quotation ma& and citations omitted)¥ounes v. ColvinNo. 1:14-CV-

170 (DNH/ESH), 2015 WL 1524417, at *8 (N.D.N.Ypr. 2, 2015) (“Cherry picking’ can
indicate a serious misreading of evidence,ufailto comply with the requirement that all
evidence be taken inccount, or both.”).

The ALJ also cites a treatment note from Ashok N. Shah, M.D. (“Dr. Shah”) that
indicates that Ellis was “doing Weoverall toleratingdiet and gaining weght.” Tr. 507. The

Court agrees with Ellis that the observation tietould tolerate food and avoid malnourishment



does not indicate that he is not disabled or BraBavibidilla’s opinion isunreliable. Moreover,
Dr. Shah also noted that Ellis had “multipleadhpseudocysts” and that he believed Ellis was
suffering from chronic pancreatitis due to lpersistent abdominal pain and recent diabetes
diagnosis. Id. It was improper for the ALJ to ignoreetbe portions of Dr. Shah’s assessment.
Smith v. Bowernb87 F. Supp. at 90¥.0unes v. Colvir2015 WL 1524417, at *8.

Accordingly, the Court finds that Ellis'supposed post-hospitalization “improvement”
does not constitute a “good reason” to reject Bavibidilla’s opinion. The ALJ improperly
used his lay opinion to interpret complex medutatia and cherry picked evidence to support his
conclusion that Dr. Bavibidilla’s opian was entitled to little weight.

B. Stress-Related.imitation

The ALJ also discounted Dr. Bavibidilla’s opinion because there was “nothing to suggest
that [Ellis] is incapable of even low stress woiThere has never beenyatiagnosis of a mental
health impairment, and there is no evidence that [avibidilla] ever teated [Ellis] for mental
health symptoms.” Tr. 22. The ALJ concludédht Dr. Bavibidilla’s finding as to stress
“undermines the credibility of #h entire report as there 3o internal support and it is
inconsistent with the sum of the evidencdd. The Court agrees with Ellis that the ALJ’s
reasoning is nonsensical.

The physical RFC questionnaire that Dr. Badilla completed asked: “To what degree
can your patient tolerate workre$s?” Tr. 573. DrBavibidilla checked dox indicating that
Ellis was incapable of even “low stress” jolsl. Although the ability tdolerate stress and an
individual’s mental health can tainly be related, its also entirely possie that an individual
may be unable to tolerate work stress due to his or her physical limitations. As Ellis points out,

stress certainly may cause an individual watironic pancreatitis t@xperience exacerbated



symptoms. Accordingly, the ALJ'sonclusion that Ellis’s lack of mental health impairments
contradicted Dr. Bavibidilla’s opinion does nainstitute a “good reason” to reject that opinion.

The ALJ did note that, regardless of his finding that Ellis did not require additional stress-
related limitations, the VE identified jobs thiallis could perform even if he were limited to
routine and repetitive tasks. Tr. 22. However, the ALJ used Dr. Bavibidilla’'s opinion as to
stress as a reason to discount his entire report and thus the jobs the VE identified do not account
for any of the other limitationthat Dr. Bavibidilla assessed.

Finally, although the Commissioner providesveral reasons why she thinks Dr.
Bavibidilla’s opinion was unsupported by objective medical evidemckwas inconsistent with
other evidence in the record, the ALJ’s decisiahrdit give any of these reasons for discounting
Dr. Bavibidilla’'s opinion. The Commissioner gnaot substitute her own rationale when the
ALJ failed to provide one.See Snell v. Apfel77 F.3d 128, 134 (2d Cir. 1999) (“A reviewing
court may not acceptppellate counselgost hocarationalizations for agncy action.”) (quotation
marks and citation omitted{zoble v. Colvin No. 15-CV-6302 CJS2016 WL 3179901, at *4
(W.D.N.Y. June 8, 2016) (“[W]hile the Commissiareas cited a number specific instances in
which she believes that [the treating physicianpgion conflicts with rs office notes and other
medical records, and while she maintains thattfsating physician] is na specialist in mental
health, those are not reasons tthat ALJ gave in his decision faffording little weight to [the
treating physician]’s opinion. Accordinglthe Court may not rely on thopest hocarguments
when considering whether the ALJ comgliwith the treatingphysician rule.”).

CONCLUSION
Plaintiffs Motion for Judgment on the €ddings (ECF No. 9) is GRANTED, the

Commissioner’s Motion for Judgment on the Plegd (ECF No. 14) is DENIED, and this



matter is REMANDED to the Commissioner forrther administrative proceedings consistent
with this opinion, pursuant to sentenfour of 42 U.S.C. § 405(gSee Curry v. ApfeR09 F.3d
117, 124 (2d Cir. 2000); 42 U.S.C. § 1383(c)(3). The Clerk of Court is directed to enter
judgment and close this case.

IT IS SO ORDERED.

Dated: June 12, 2017
RochesterNew York i f Q

HON.F A/ P. GERACI J
ChlefJudge
UnitedStateDistrict Court
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