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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DWIGHT SMALLS,

Plaintiff,
16-CV-6503FPG
V.
DECISION AND ORDER
SERGEANT DELLIVAN RATHBUN, et al,

Defendants

INTRODUCTION
Pro se Plaintiff Dwight Smalls,an inmateincarcerated afAuburn Correctional Facility,
brings this 42 U.S.C. § 1983 action for alleged violations ofdmstitutionakightswhile he was
confinedat Elmira Correctional FacilityECFNo. 1 Before the Court is Defendants’don to
Dismiss pursuant tbederal Rulef Civil Procedurel2(b)(6) ECFNo. 13 Fa the reasonthat
follow, Defendants’ motion is GRANTED.
BACKGROUND
Plaintiff's Complaint asserts the following causes of actionektessive force thatjured
Plaintiff andled to a false misbehavior repdseing filed againsthim; (2) denial of medical
treatment for hisnjuries after the assaul{3) religious discriminationand (4) due process
violationsduring a disciplinary hearing
When the Court initially screened Plaintiff's Complaintgigmissedis false misbehavior
reportclaim. ECFNo. 5. In lieu of answering the Complaint, Defendants moved to disha@ss
official capacityclaims against them arRlaintiff's retaliation, religious discriminatigrand due
process claimsDefendants have not movealdismiss Plaintiffsemainingclaims and therefore

the Court will not address them.
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DISCUSSION

Legal Standard

A complaint must pleatenough facts to state a claim to relief that is plausible on its face.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonablencdethat the
defendant is liable for the misconduct allegefishcroft v. Igbal, 556 U.S. 662, 678009)(citing
Twombly, 550 U.S. at 556)" The plausibility standard is not akin to a probability requirement, but
it asks for more than a sheer possibility that a defendant has acted unlawfdllyinternal
guotation marks omitted). Thu$w]here a complaint pleads facts that are merely isbest with
a defendans liability, it stops short of the line between possibility and plausibility of entitlemen
to relief.” Id. (internal quotation marks omitted). Determining whether a complaint meets the
plausibility standard is “contexdpecific’ and requires that the court “draw on its judicial
experience and common sendel.”at 679.
. Analysis

Defendantsarguethat Plaintiff's official capacity,retaliation andracial discrimination
claims should be dismisséar failure to state a claim upon which relief may be granidintiff
concedes the dismissaltbiese claims (ECF No. 21 at 4), and therefore thegiansissed.

Defendants also argue that Plaintiff's due process daionld be dismissed. Thagsert
that this claims prohibitedby the rule set forth irleck v. Humphrey, 512 U.S. 477 (1994)yhich
bars a Sectiof983 due procesdaim related to disciplinary hearing unless the hearing officer’s
determinatio is subsequently invalidated'he disciplinaryhearing at issubereresulted in the

loss of 24 months of good time credit.



Even if a plaintiff does not seek testoe his goodtime credits, davorable ruling on his
due process claimecessarily imps the invalidity of the sanctions impose&ee Edwards v.
Balisok, 520 U.S. 641, 646 (1997). Thu inmate cannot sder damages under Section 1983
based oralleged procedural due process violations during a disciplinary hearinigdhtatthe
revocation of goodine credits Seeid. at 648. The clains improperuntil the prison$ decision
is overturned through administrative channelsa@tateor federal court in a habeas proceeding.
Seeid.; Peraltav. Vasquez, 467 F.3d 98, 103 (2d Cir. 2006).

Pursuant to the rule ideck, Plaintiff's due processlaimis not cognizable und&ection
1983 unless the hearing officer's determination is invalidated. Even though Pliasfnot
challengethe loss of higiood time credit,the disciplinary proceeding that he challenigesacts
the overall length of his sentenigecauset resulted in the loss of good time.

However,Heck's requirenent of a favorable termination does not preclu@eetion1983
claim challenging sanctiaithat do not affect thiength of confinementSee Muhammad v. Close,
540 U.S. 749, 754 (2004)MicEachin v. Selsky, 225 F. App’x 36, 37 (2d Cir. 200T3ummary
order) In a case of mixed sanctions, wheae herea prisoner is subject to some sanctitret
affectthe overall length of his confinement asoimethat do not, he can proceed un&exrction
1983and disputeghe sanctions affectinpe confinementonditionsif he is willing to waiveany
challenge tocsanctionsaffectingthe duration of his confinement. In other worB&intiff must
abandon, novandin any future proceedinghallengedo the loss of good time creditat arise
out of the proceedingttackedn hiscurrent Sectior1983 suit. See Peralta, 467 F.3d at 104.

In Peralta, the Second Circuit remanded to the District Cou(ljaetermine whether the

inmatehad formally agreed or was willingo waive all his potential claims with respect to the

! Plaintiff aserts that he “did not allege ‘deprivation of good time’ nor ‘mixed sanst but the insufficiency of the
evidence of misconduct to substantiate the charges for which he wagsjiailip.” ECF No. 21 at 4.
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sanctions affecting the duration of his imprisonment arising out of the proceedingj bei
challengedand, onceso waived, (2) allowhim to proceed undeBection1983 asto sanctions
affectingonly the confinenentconditions. Peralta, 467 F.3d at 106.

Accordingly, Raintiff must respond to the Cowrithin 30 days othe datehis Order and
(1) withdrawhis due process claim challengingthl sactions imposedr (2) forever waiveany
challenge tosanctions affeatg the duration of his confinement, including tless ofhis good
time credit.

CONCLUSION

Defendants’ Motionto Dismiss ECF No. 13) isGRANTED as to Plaintiff's official
capacity, retaliation, and religious discrimination claims sndENIED as to his due process
claim.

Plaintiff mustfile a written response withiB0 days othe datehis Orderstating that he
(1) withdraws his due process claior (2) forever waivesany challenge to the disciplinary
sanctionsaffecting the duration of his confinemernit. Plaintiff does notrespond to this Order

within 30 days, his due peess claim will be dismissed without prejudice in its entirety.

IT 1S SO ORDERED.

Dated:December 192017
Rochester, New York m Q
‘J .
. FRANK P. GERACI, JR.

lef Judge
United States DistricEourt




