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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF NEW YORK

WILLIAM E. KENYON,
Plaintiff,
16-CV-6510FPG

DECISION AND ORDER
JOE WEBER, et a|.

Defendants

INTRODUCTION

Pro se Plaintiff William E. Kenyon, an inmate at Five Points Correctional Fachityigs
this 42 U.S.C. § 198&ction against multiple defendants. ECF No. 1. Plaintiff alleges that
Defendants Weber, Bradt, Bishop, and Krakowski violated his Eighth Amendment riggats w
they were deliberately indifferent to an unsafe working condition in thee®arrectional &cility
Metal Shop which led to Plaintiff's falland injurieson July 19, 2013.1d. Plaintiff suffered a
“ripped” hamstring and he alleges thaDefendants Dr. Laskowski, Dr. Abbey, Dr. Rand
Physician Assistarchunk deniethim adequate medicaleatment.id.

After screeninghe Complaint pursuant to 28 U.S.C. 88 1915(e)(2)(B) and 19ttA,
Court: (1) granted Plaintiff leave to file an amended complamtto his medical care claims
because thefailed to state a claim upon which relgiay be granted; and2) indicated thaif
Plaintiff did notfile an amended complaint, the Clerk of Cowduld serve the Summons and
Complaint on Defendants Weber, Bradt, Bishop, and Krakowstki respect to the unsafe

working conditions claim.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nywdce/6:2016cv06510/108193/
https://docs.justia.com/cases/federal/district-courts/new-york/nywdce/6:2016cv06510/108193/15/
https://dockets.justia.com/

On April 24,2017 before the Court received and docketed Plaintfisended Complaint,
the Clerk of Court issued SummonsesDefendantdVeber, BradtKrakowski and Bishop, and
forwarded the Summonses, copies of the Complaimd Marshals’ Service Fornms the United
States Marshals for service. On April 28, 2017, the Clerk of Court docketed the Amended
Complaint. ECF No. 6. The Amended Complaint, pursuant to the “prison mail box rule,” is
deemed “filed” on the datelaintiff signed #—April 18, 2017. See, e.g., Houston v. Lack, 487
U.S. 266, 271 (1988) (aro se prisoner litigant’s papers are deemed filed when they are péaced
prison official’s handgor mailing).

On July 18, 2017, Defendants Bradt, Bishop, Krakoywekd Weber moved to dismiss
pursuant to Federal Rule of Civil Procedd#b)(6) ECF No. 13. Defendantsguethatthe
operative pleadin@ this actionshould be the Complaiaindnot the Amended ComplainECF
No. 13-1 at 3.

As stated above, however, the Amended Complaintwvesy “filed” on April 18, 2017,
but it was not (and has not beestyreened or served before Defendants filed thieition to
Dismiss. Defendantarguethat “[e]ven if the Court allowed the Amended Cdanpt to be the
operative document, the amended complaint fails to addrefisadequate medical cgrssues
raised by the Court’s [Screening Order].” The Cpueviouslydismissed the medical care claims
with leave to amentecaus¢he Complaintdid notallege deliberatenesy any Defendant. ECF
No. 4 at 8-10.

Becausehe Amended Complaint was timely filed aBéfendantsMotion to Dismiss
addressethe Amended Complainthe Court finds that the Amended Complaint is the operative

pleading andthat the Motion to Dismiss will beconstruedas filed against the Amended



Complaint! Additionally, the Court did not screen thmedical care claims in the Amended
Complaint and therefore it will screen those claims befosee 28 U.S.C. §81915(e)(2)(B)and
1915A. For thereasons that follonDefendants’ Motion to smiss(ECF No. 13)s GRANTED

IN PART andDENIED IN PART. The Courtalsofinds that the Amended Complaint fails to
allege an actionable inadequate medical care @danitherefore thatlaimis dismissed

DISCUSSION

Screening d Amended Complaint: Inadequate Medical CareClaim

Because Plaintifivaspreviously granted permission to proceedorma pauperis (ECF
No. 4), his Amended Complaint is subject to screening pursuant to 28 §&.1915(e)(2)(B)
and 1915A. Section 1915 “provide[s] an efficient means by which a court can screen for and
dismiss legally insufficient claims.Abbas, 480 F.3d at 639The Court shall dismiss a complaint
in a civil action where prisoner seeks redress from a governmental entity or officer coyapl
of a governmental entity if the Court determiaéany timehat the action (1) fails to state a claim
upon which relief may be granted or (2) seeks monetary relief against a defendastminome
from such relief.See 28 U.S.C. § 1915A(b)(1(2).

After screenindPlaintiff's initial Complaint the Court found that failed to state an Eighth
Amendment claim of deliberate indifference becaudelihotallege deliberateneby Defendants

Bradt, Dr. Rao, Dr. Laskowski, Dr. Abbegnd Physician Assistant Schunk. There were also no

1 As noted above, the Court allowed the claim related to Plaintiffis&placefall and injury to proceed to service as
pleaced The allegations in the Amerai€omplaint with respect to this claim are identical to the allegatiodsiple
the original Com@int See ECF No. 1 af|11-8; ECF No. 6 at 11-8. Although the filing ofan amended complaint
afterthe filing of a motion to dismiss th@iginal complaintordinarily rendes thatmotion to dismissnoot, see, e.g.,
Azkour v. Haouz, No. 11 Civ. 5780 (RJS)(KNFR012 WL 225951, at *2 (S.D.N.Y. June 12, 2012)would be
inefficient to nowdenythe motion to dismiss and requibefendantgo refile it against theAmendedComplaint,
which is identical to the Complaint with respecthe claimat issue

2The Court is authorized to dismiss the caaeaty time” if it determines that certain criteria are ngte 28 U.S.C.
§ 1915(e)(2) (emphasis added).



allegationsthat Schunk was personally involved in the alleged denial of adequate medical care.
Thus, the Courtlismissed Plaintiff's inadequate medical cal@ms but grantedhim leave to
amend. ECF No. 4 at 8-10, 13.

The Amended Complaint isearlyidentical to the original Complaint. Thelevant and
new substantive allegations with respect to the inadeguatlical care claims do not adequately
plead a claim of deliberate indifference to a serious medical need.

After the injury on July 19, 2013, nurse at Attica examin&laintiff andadvised hinthat
he ripped his hamstringHe was transportei an aitside hospital, and theospital discharge
instructions called fonim to see a doctor dttica and toreturnto the hospital for an MRI in five
days. Plaintiff alleges that his primary care doataust have known of #sedischarge instructions
but ignored them. ECF No. 6 ¥ 18-21. Plaintiff first saw a doctor attica on July 29, 2013,
ten days after the injury. Defendant Dr. Abbey informed Plaithi#the was aware of the injury
but Plaintiff alleges that Dr. Abbewasonly interestedn speaking about Plaintiff’'s herniad. at
1 21. Plaintiff did not see another doctfmr almost two months. On September 5, 20E3séw
Defendant Dr. Laskowskvho did not talk to Plaintiff about his leg. A couple of weeks later,
Plaintiff sawDefendant Dr. Radout Dr. Rao did not examine his leg and again only talked about
Plaintiff's herniasurgery. Id. at | 22. The original Complaint similarly alleged thalkaintiff had
seen Drs. Abbey and Laskowski in the weeks and maitasthe injury, butthatthey did not
address the injury; rather they were only interested in discuBtangiff's hernia. ECF No. 4 at
8. Plaintiff tried to return to work four weeks after the injubut he could not work for another
two weeksdue to pain Heclaims that he was in extreme pain but Attca doctorsdid nothing

to help him.



The Court finds that Plaintiff has not plausibly alleged that Defendants were diiper
indifferent to his hamstring injury. ECF No. 4 afi8. A plaintiff must allge conduct that is
“repugnanto the conscience of mankindf “incompatible with the evolving standards of decency
that mark the progress of a maturing sociefstellev. Gamble, 427 U.S. 97, 102, 1686 (1976)

To establish that a defendant actedhvétsufficiently culpable state of mind, “it suffices if the
plaintiff proves that the official acted with deliberate indifference to inmatihiieahich “is a
mental state equivalent to subjective recklessness, as the term is used in Ewnirgal ahuddin
v. Goord, 467 F.3d263, 280(2d Cir. 2006) “This mental state requires that the charged official
act or fail to act while actually aware of a substantial risk that serious itaaiewill result.” Id.

An inmate’s disagreement over the proper treatment does not createtatbmmst claim.
Chancev. Armstrong, 143 F.3d 698, 703 (2d Cir. 1998). “The decisions of physicians regarding
the care and safety of patients are entitled to a presumption eftwass.”Kulak v. City of New
York, 88 F.3d 63, 77 (2d Cif.996)(citation omitted)see also Church v. Hegstrom, 416 F.2d 449,
450 (2d Cir.1969) Gection 1983does not authorize federal courts to interfere in the ordinary
medical practices . of state prisons.”).The allegationsf the Amended Complaisimply do rot
support a claim that th&ttica doctors lad a mental state equivaléatcriminal recklessness. The
Amended Complaint parrotthe standardor establising an Eighth Amendmentleliberate
indifference claimbut thisdoes not state a claim for reliefshcroft v. Igbal, 556 U.S. 662, 678
(2009) (A complaint is not required to have “detailed factual allegations,” but it demaords
than an unadorned, the defendant-unlawfblymedme accusation.”) (quotinBell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007)) Where a complaint pleads facts that are merely consistent
with a defendant’s liability, it stops short of the line between possibility aadsinlility of

entitlement to relief.”ld. (internal citations and quotation marks omitted).
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Accordingy, the Court finds that the Amended Complaint fails to state a plausible claim
of deliberate indifference to Plaintiffkeg injury andtherefore thisclaim is dismissedwith
prejudice.

Il. Motion to Dismiss: Conditions of Confinement Claim

Defendantarguethattheallegations related to Plaintiff’'s womlelated accident fail to state
an Eighth Amendmentlaim, and that Plaintiff failed to allege thgersonal involvement of
Superintendent Bradt amdetal Shop SuperviseBishopand Krakowki. ECF No0.13-1 at3-10.

A. Legal Standard

In reviewing a Rule 12(b)(6) motion to dismiss, the Court must accept the factual
allegations in the complaint as true and draw all reasonable inferences irffRBld&vr. See
Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 100 (2d Cir. 2005). To survive a motion to
dismiss, “a complaint must contain sufficient factual matter . . . ‘to state a claietahat is
plausible on its face.”Ashcroft, 556 U.S. at 678 (quotingell Atl. Corp., 550 U.S. at 570) To
meet this standard, the factual allegations must permit the court “to infer moréhéharere
possibility of misconduct.”lgbal, 556 U.S. at 679.

Because Plaintiff is proceedimpgo se, the Court must “construe [the amended] complaint
liberally ard interpret it to raise the strongest arguments that it sugg€&3tavisv. Chappius, 618
F.3d 162, 170 (2d Cir. 2010) (citation and internal quotations omitt&l)en in apro se case,
however, . . . threadbare recitals of the elements of a caustoof, supported by mere conclusory
statements, do not sufficeld. (citations and internal quotations omitted). Although the Court
will draw the most favorable inferences that the complaint supports, it will nagrirfactual

allegations that [the gintiff] has not pled.”ld.



B. Plaintiff's Allegations

Plaintiff alleges that he began working in the Metal Shtgw months after he arriveat
Attica in January 2011He alleges that ianarea of theShopwheremetalsheets arevashed and
prepped for painting, there was always water on the floor. Metal sheets hung émmeyor
like belt andveresprayed with watdpefore painting. The tanks were contained in aéatlosed
area andthe water was all over the plateECFNo. 1 atff 35; ECF No. 6 at §1-3. On July
19, 2013the day of the accider®laintiff was walking through the Shegas he did 2€B0 times
each day-to fix something that was falling adfhook attached te beltholdingthe metakheets
Plaintiff alleges that hbad to step down at least-Zthes onto a flat piece of methhtwas used
to roll heavy equipment over, and that he fell. ECF No. 1 at 1 6; ECF No. 6 at 6.

Plaintiff allegeghathe informed Defendant Webtrat the step down was dangerous and
should be fked. Plaintiffsuggesteanixing dirt and painto reduce the slipperines®Vebertold
Plantiff he would “get to it soméay.” Plaintiff heard from other workers that Weber hagl éinea
painted with “sand paihthe day after the accidenA few monthsafterPlaintiff returned tavork,
stairs were placed on both ssdaf the work area. ECF No. 1 §f %8; ECF No. 6 afff %8.
Plaintiff allegesthat Superintendent Bradt visited the Metal Shop “weekly” aad/ inmates
stepping up and down in the area where Plaifeiff buthedid notinstruct Weber or the stati®
carrect the condition. ECF No. 1 at Y 35.

C. Eighth Amendment

The Eighth Amendment protects prisoners from “cruel and unusual punishment” in the
form of “unnecessary and wanton infliction of pain” at the hands of prison officvsilson v.

Seiter, 501 U.S. 294, 297 (19915stelle, 429 U.Sat 104. The constitutioal prohibition against

3 This is the only allegatioffom the original Complaint regarding the werddated acciderthat Plaintiff does not ke
allegein the Amended Complaint.



cruel and unusual punishment includes the right to be free from confineowrditionsthat
imposean excessive risk to an inmate’s health or safégrmer v. Brennan, 511 U.S. 825, 834

& 837 (1994);Hathaway v. Coughlin, 37 F.3d 63, 66 (2d Cir.1994)To establish an Eighth
Amendment claim based on unsafe working conditions, a plaintiff must establidl) trewas
incarcerated under conditiotigtposed a serious risk of serious harm, and 2) prison officials acted
with deliberde indifference to his health or safetgee Farmer, 511 U.S. at 834.

“The deliberate indifference standard embodies both an objective and a subjextiyé pr
Hathaway, 37 F.3d at 66see Chance, 143 F.3d at 702Under the objective prong plaintiff must
allege a deprivation “sufficiently serious” to constitute a constitutional violation (quoting
Wilson, 501 U.S. at 298 A plaintiff may satisfy the objective prong by alleging that his prison
work duties created substantiatisk of serious injury.Howard v. Headly, 72 F. Supp. 2d 18, 23
24 (E.D.N.Y. 1999) (collecting cases). The subjective prong focuses on whetherdhefiitsal
acted with “a sufficiently culpable state of minds&lahuddin, 467 F.3d at 280 (citing/lson, 501
U.S. at 300). “Deliberate indifference” requires more than negligencé,dngs not require that
the conduct was purposely meant to cawemen. Farmer, 511 U.S. at 835For a prison official
to act with deliberate indifference, he must know of and disreayaekcessive risk to an inmage’
health or safety.Hathaway, 37 F.3d at 66. The official must be aware of facts from which the
inference could be drawn that a substdnisk of serious harm existsd he must also draw the
inference.|d.

In support of their Motion to Dismiss, Defendants rely primarily on the Calgtgsion in
Anderson v. Lalley, No. 12CV-6355FPG, 2015 WL6686586 at *10-11 (W.D.N.Y. Oct. 29,
2015). There Plaintiff alleged that two prison deputies took down a shower curtain, removed the

curtain rod, and jammed the rod into the drain. The deputies dmbsiat warning sigrabout the



hazardous condition. When Plaintiff shoegrwater sprayed everywhebecause thehower
curtainwas missingand he slipped and felld. at 1. After the Courtre-screenedhe slipandfall

claim, it found that “this case falls into a large family of cases of inmates bringl983 claims
after slipping and failing in, for the most part, showers. Gauoritinely find that such sljnd

fall claimsare mere negligence claims and not constitutional violatioAsderson, 2015 WL
6686586, at *10.Defendants concede thae facts inAnderson “are significantly different” the
those presented hereECF Nbo. 131 at 7. They note thatin this casethere wasan “alleged
structural problem-a 20-[inch] step, not something alleged to have been created by any
defendant.” Id. Defendants submit th&tlaintiff's claim is simply a tort claim that should have
been brought in the New York State Court of Claims. ECF No. 13-1 at 7.

Plaintiff agrees that this case“significantly different” fromAnderson. ECF No. 14.He
asserts that the 2@ch stepdownwas a dagerous condition that Defendafeber was awaref
and whichbecamesven more dangerous whignvas wet Plaintiff argues thatVeber’s failure to
correct the condition “was not negligent, but was delinquent in his duties; failing totgraiatiff
from harnj.]” ECF No. 14 at 12Plaintiff also alleges that Krakowski was the “Alternate” Metal
Shop Supervisor and was in charge on theafa®lairtiff's accident, andhereforeKrakowski
should have been awanéand checking for any dangerous conditiotds.at 5.

The facts alleged in this caaeeanalogous to the facts @ill v. Mooney, 824 F.3d 192,
195 (2d Cir. 1987).There the prisoner allegetthathe was injured when he fell off a ladder that
hetold the defendant was unsafe. The defendant ordered the prisoner to continue working and the
prisoner fell. The Second Circuit statéflliberally construed undepro se pleading standards,

[the prisoner’s] allegations against [the defendant] ‘involve more than ordirckrpialue care



for the prisones interests or safety,” and therefore state a colorable claim under the Eighth and
Fourteenth AmendmentsId. at 195 (quotingWhitley v. Albers, 475 U.S. 312, 319 (1986)

Plaintiff alleges that the dangerous condition was obvithenhefirst began working in
the Metal Shop anthat he informed Weber of the dangerous conditidte also allege that
Krakowski, as the“Alternate” Metal Shop Supervispand Superintendent Braéhew of the
dangerous condition but did n@drrect it. See Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995)
(a prison official can be liable und8ection1983 if he failed to remedy the alkEbwrong after
learning of it). Thus, the Courfinds that Plaintiff has alleged @ausibleEighth Amendment
claimagainst Defendants Weber, Krakowskid Bradt Accordingly,the motion to dismiss as to
those Defedants is DENIED.

However, Plaintiff does not allege that Defendant Bishop was personally involves in t
incident, and therefore the motion to dismiss as to Bishop is GRANTER).e.g., Soencer v.
Doe, 139 F.3d 107, 112 (2d Cir. 1998) (noting that “a plaintiff must demonstrate the defendant’s
direct or personal involvement in the actions which are alleged to have caused tietiomast
deprivation”) Livingston v. Escrow, No. 08CV-6576+PG, 2013 WL 5603870, at *6 (W.D.N.Y.
Oct. 11, 2013) (“Personaitvolvement is a prerequisite for the assessment of damages in a § 1983
action against a supervisory official in his individual capacityitation omitted.

D. Qualified Immunity

Defendants alsarguethat even if there was a constitutional violafithey areentitled to
gualified immunity. ECF No.3-1at 710. A public official sued under Sectiol983 is entitled
to qualified immunity unless it is shown that the official violated a statutorgmstitutional right
that was ‘clearly established” at the time of the challenged condslatroft v. al-Kidd, 563 U.S.

731, 735 (2011)[A] defendant cannot be said to have violated a cleargbdished right unless

10



the right’s contours were sufficiently definite that any rewsue official in thedlefendant shoes
would have understood that he was violating iBfumhoff v. Rickard, 134 S. Ct. 202, 2023
(2014) (citingAshcroft, 563 U.Sat741).

At the time of the events alleged in the Amended Complaint, it was clearly dwdlilst
prisonershave the right to be freedim cruel and unusual punishmeni “more specifically, the
right to be confined under safe conditions and not to be forced to work if doing so posed a risk to
the inmatés safety.” Pacheco v. De Acevado, Civ. No. 9:05CV-998 (GTS/RFT),2011 WL
2432929, at *12 (N.D.N.Y. Mar. 31, 2012) (citiill, 824 F.2d at 195).

“Even where a right is clearly established, an official is entitled to qualifrenunity
nevertheless if it ‘was objectively reasonable for the [prison] offtoiddelieve that his acidid
not violate th[at] right” Connell v. Sgnoracci, 153 F.3d 74, 79 (2d Cir. 1998) (quotikgminsky
v. Rosenblum, 929 F.2d 922, 925 (2d Cir. 1991)Yaking as true Plaintiff's allegations that a
dangerous condition existed and that Defendants were aware of it based orf’®zontiblaints,
theCourt finds that it was not objectively reasonable for Defendants to Gaittectthe condition
See Howard, 72 F. Supp. 2ét 125 (denying qualified immunity where plaintiff advised the
defendants of his medical inability $afelyperform hissanitation duties

CONCLUSION

Plaintiff's claim thatDefendants Schunk, Dr. Laskowski, Dr. AbbBy. Raq and Bradt
were deliberately indifferent to his serious medical needsmissed with prejudice pursuant to
28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A.

Defendants’ Motion to Dismiss BENIED as to Defendantd/eber, Krakowskiand Bradt
andGRANTED as to DefendarBishop Defendants Weber, Krakowskind Bradimustanswer

the Amended Complaint within 30 days of entry of this Or@&ee Fed. R. Civ. P. 12(a)(4).
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Defendants Weber, Krakowski, and Bradt are the sole remaining Defendéntsdase.
The Clerk ofCourt is directed to terminate all other Defendants. The solaiméng cause of

actionis Plaintiff’'s Eighth Amendment claim for the dangerous workplace condition.

IT 1S SO ORDERED.

Dated:December 212017
Rochester, New York

()

ARK B. GERﬁl,-JR.
Chief-Judge
United States District Court
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